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QUESTIONNAIRE 
 
1. Rate the overall quality of this  2. This program was helpful to 
 meeting:   me as a practicing attorney/judge: 
 
 Excellent ________   Yes _____ 
 Good ________   No  _____ 
 Fair ________ 
 Poor ________ 
 Rating on 1-10 scale with 10 the best ___________ 
 
3. Evaluation of Specific Topics and Speakers (Please rate on 1-10 scale with 10 being the best): 
 
   Rating of Presentation (1-10)           Was Presentation Worthwhile? 
 
Thursday, Jan. 28th 
 
Best Advice on Managing Client 
Relations (Laura F. Ashley and 
Elizabeth Liner)   ___________   Yes ____  No ____ 
 
New and Exciting Gaps:  Recent  
Developments in Insurance Coverage 
And Indemnity (Jacqueline M. Brettner, 
Sarah E. Stogner)  ___________   Yes ____  No ____ 
 
Recent Developments in Medical 
Malpractice Law (C. Wm. Bradley 
and Richard S. Crisler)   ___________   Yes ____  No ____ 
  
Friday, Jan. 29th 
 
The Mediation Process – Ethical 
Considerations for the Lawyer 
(G. Robert Sonnier)  ___________   Yes ____  No ____ 
  
Recent Developments in Legal Ethics 
(Dane S. Ciolino)  ___________   Yes ____  No ____ 
 
Texas v. Louisiana Law:  What Is So 
Different And What Is Suprisingly The 
Same A Guides For The Trial Lawyer 
Licensed in Both States (Christy  Amuny) ___________   Yes ____  No ____ 
 
 



 
 
Ethics, Professionalism and Abraham  
Lincoln:  How to Be the “RIGHT” Kind 
Of Lawyer (E. Phelps Gay)  ___________   Yes ____  No ____ 
 
Saturday, Jan. 30th 
 
Current (and Troubling) Trends in Toxic 
Torts (Robert E. Landry and Craig Isenberg) ___________   Yes ____ No ____ 
 
Litigation and Law Practice Management 
Technology:  What’s New and What You 
Should Consider Using ( Dane Ciolino) ___________   Yes ____ No ____ 
 
4. Additional Comments: ____________________________________________________________________ 
 
_____________________________________________________________________________________________ 

 
_____________________________________________________________________________________________ 
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__________________________________________________________________________________________________ 
 
__________________________________________________________________________________________________ 
 
 
__________________________________________________________________________________________________ 
 
6.  Suggestions for topics at future seminars:  
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___________________________________________________________________________________________________ 
 
___________________________________________________________________________________________________ 
 
Date:______________              _______________________________________________________ 
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                _______________________________________________________ 
    Name (Please Print) 
 

Please turn in this questionnaire at completion of program, or mail to: 
 

 Dane Ciolino, Acting Executive Director, LADC 
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Baton Rouge, LA 70806 



Recent Developments in 
Legal Ethics 

Dane S. Ciolino 
ALVIN R. CHRISTOVICH DISTINGUISHED PROFESSOR OF LAW 

LOYOLA UNIVERSITY NEW ORLEANS COLLEGE OF LAW



Dane S. Ciolino 

Dane S. Ciolino serves as the Alvin R. Christovich Distinguished Professor of Law at Loyola University 
New Orleans College of Law. His current scholarly and teaching interests at Loyola include Professional 
Responsibility, Evidence, Advocacy, and Criminal Law. 

Professor Ciolino graduated cum laude from Rhodes College in 1985, 
and magna cum laude from Tulane Law School in 1988, where he was 
inducted into Order of the Coif and selected as Editor in Chief of the Tulane 
Law Review. After graduation, he clerked for the United States District 
Court, Eastern District of Louisiana, and practiced law at Cravath, Swaine & 
Moore LLP in New York City, and Stone Pigman Walther Wittmann LLC, in 
New Orleans. 

He has served as reporter to the Louisiana State Bar Association Ethics 2000 
Committee, as chairperson of a Louisiana Attorney Disciplinary Board 
Hearing Committee, as Chair of the Lawyer Disciplinary Committee of the 
United States District Court for the Eastern District of Louisiana and as a 
member of various Louisiana State Bar Association committees including the 
Professionalism Committee, the Lawyer & Judicial Codes of Conduct 

Committee, and the Ethics Advisory Service Committee. His weblog, Louisiana Legal Ethics, is located 
at www.lalegalethics.org. 

Professor Ciolino engages in a limited law practice and in law-related consulting, principally in the areas 
of legal ethics, lawyer discipline, judicial discipline and federal criminal law. He represents clients in 
disciplinary matters before the Louisiana Supreme Court, the Louisiana Attorney Disciplinary Board, 
and the Louisiana Judiciary Commission. He also handles legal malpractice cases, lawyer 
disqualification motions and lawyer fee disputes. Finally, he consults and serves as an expert witness in 
the fields of legal ethics, legal fees and the standards of 
care and conduct governing lawyers. Professor Ciolino 
can be reached by telephone at (504) 975-3263, and by 
email at dane@daneciolino.com.  

For additional biographical information, visit 
www.daneciolino.com. 

Prof. Ciolino’s legal ethics book, Louisiana Legal 
Ethics: Standards and Commentary (2016), is available 
for purchase at www.lalegalethics.org and at 
Amazon.com. 
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Judges May Not Refuse to Perform Same-Sex
Marriages

lalegalethics.org /judges-may-not-refuse-to-perform-same-sex-marriages/

Dane S. Ciolino

The Supreme Court of Ohio Board of Professional
Conduct issued an opinion on August 7, 2015, advising
that “a judge who exercises the authority to perform civil
marriages may not refuse to perform same-sex marriages
while continuing to perform opposite-sex marriages.”
Further, “a judge may not decline to perform all marriages
in order to avoid marrying same-sex couples based on his
or her personal, moral, or religious beliefs.” See Oh. Sup.
Ct. Bd. of Prof. Cond. Op. 2015-1 (Aug. 7, 2015). To do otherwise in the wake of  Obergefell v.
Hodges, 35 S. Ct. 2584 (2015), opined the committee, would violate the judicial oath of office and
standards of conduct that require a judge, among other things, to comply with the law, and to
“apply the law without regard to whether the judge approves or disapproves of the law in
question.” Id.
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Must I Tell My Client That I Committed Malpractice?
 lalegalethics.org /must-i-tell-my-client-that-i-committed-malpractice/

Dane S. Ciolino

You missed the prescriptive period. The case is over. Kaput. Do
you have to tell your client?

Yes, according to a recent ethics opinion from the North Carolina
State Bar Association. See Formal Ethics Op. 2014-4, N.C. State
Bar Assoc., Disclosing Potential Malpractice to a Client (Jul. 17,
2015). Any “material errors that prejudice the client’s rights or
interests” or that give rise to a malpractice claim “must always be
reported to the client.” Id. However, minor errors are different:
“[I]f the error is easily corrected or negligible and will not materially prejudice the client’s rights or
interests, the error does not have to be disclosed to the client.” Id.

As to what needs to be said, the lawyer should not address whether a legal malpractice claim may
exist and should not “provide legal advice about legal malpractice.” After all, the lawyer has a
potential personal-interest conflict in avoiding liability once the lawyer’s client has a viable
malpractice claim.

This opinion provides sound advice to Louisiana lawyers. In Lomont v. Myer-Bennett, No. 2014-C-
2483 (La. Jun. 30, 2015), the Louisiana Supreme Court recently held that Louisiana Rule of
Professional Conduct 1.4 requires a lawyer to keep the client “reasonably informed” about the
status of the client’s case—including about any malpractice by the lawyer.
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May a Lawyer Hand Out Brochures at a Client-
Development Seminar?

 lalegalethics.org /may-a-lawyer-hand-out-brochures-at-a-client-development-seminar/

Dane S. Ciolino

No, according to a recent Ohio ethics opinion. See
Sup. Ct. of Ohio, Bd. of Prof’l Cond., Op. 2015-2
(Aug. 7, 2015). Lawyers may offer informational
seminars and place firm brochures and
information near the exit of the seminar. However,
“neither the lawyer nor the lawyer’s personal
representatives may personally distribute the
materials.” That, according to the committee, is
solicitation.

Louisiana Rule of Professional Conduct 7.4(a)
prohibits a lawyer from soliciting employment from
an unrelated, new client either in person or by telephone when “a significant motive” for doing so is
pecuniary gain. See also Ohralik v. Ohio State Bar, 436 U.S. 447, 449 (1978); In re Jones, 952 So.
2d 673 (La. 2007) (disbarring lawyer for, among other things, soliciting at a funeral home where
parents of a man killed by police were making funeral arrangements). The rule prohibits such in-
person or telephone solicitation whether or not the lawyer knows that the person needs legal
services. Presumably, “solicitation” would include personally offering brochures to attendees at a
seminar. However, having brochures available and simply handing them to prospective clients who
specifically request them certainly should not run afoul of this rule.
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Black is the New Black for Florida Judges
 lalegalethics.org /black-is-the-new-black-for-florida-judges/

Dane S. Ciolino

The Supreme Court of Florida on September 10, 2015, adopted on its own
motion a new rule governing judges’ attire. The rule is simple: “[d]uring any
judicial proceeding, robes worn by a judge must be solid black with no
embellishment.” See In re Amendments to the Florida Rules of Judicial
Administration, No. SC15-497 (Sep. 10, 2015). The rationale:

The public should not have to guess as to the meaning of different
colored, patterned, or embellished robes. Promoting uniformity in
judicial attire, by requiring all judges to wear unembellished, solid black
robes, will no doubt avoid these concerns and promote public trust and
confidence. The people of Florida have a right to expect equal justice
every day, in every court in this state, and should not have to question whether
equal justice is being dispensed based on the color of a judge’s robe.
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Northshore Lawyer Suspended for Accepting
Marijuana as Fee

 lalegalethics.org /lawyer-suspended-for-accepting-marijuana-as-fee/

Dane S. Ciolino

A hearing committee of the Louisiana Attorney
Disciplinary Board has recommended a fully-deferred
suspension for a Northshore lawyer who received his
legal fee in marijuana. See In re James D. Mecca, No.
15-DB-001 (LADB HC No. 6, Oct. 19, 2015). The
respondent, James D. Mecca (website), agreed to
undertake the representation of a confidential informant
(“CI”) who posed as a prospective client. He met the CI
in a Target parking lot in Covington, and accepted $300
in cash and a backpack containing marijuana. After
driving away, he was arrested by deputies of the St.
Tammany Parish Sheriff’s Office. Ultimately, Mecca
plead guilty to the crime of simple possession of
marijuana.

Considering the respondent’s acceptance of
responsibility, and his “excellent compliance” with the
Lawyers’ Assistance Program, the hearing committee rejected ODC’s request for a 2-3 year
suspension. Instead, the committee recommended a year-and-a-day, fully-deferred suspension
—”provided that he remains compliant with all terms and conditions of the LAP contract.”

Notably, the “About Us” page on the respondent’s website states the following: “We Accept Multiple
Payment Methods.” Indeed.
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lalegalethics.org http://lalegalethics.org/lawyer-reprimanded-for-misleading-google-adwords-campaign/

Dane S. Ciolino October 31, 2015

Lawyer Reprimanded for Misleading Google AdWords
Campaign

South Carolina lawyer Zachary Steven Naert handled
timeshare litigation in Hilton Head. In an effort to obtain new
cases, Naert purchased as “Google AdWords” the names of
three lawyers defending timeshare cases, and the name of
one timeshare company. Thereafter when Google displayed
results in response to searches for those names, this
popped up:

Timeshare Attorney in SC – Ripped off? Lied to?
Scammed?
Hilton Head Island, SC Free Consult

The Supreme Court of South Carolina found, and Naert admitted, that the advertisement failed to include his
name or the name of any other lawyer responsible for the ad’s content. Furthermore, “use of opposing
counsels’ names as keywords in an Internet marketing campaign in a derogatory manner” violated the
state’s Lawyer’s Oath. In that oath, a “lawyer pledges to opposing parties and their counsel fairness,
integrity, and civility in all written communications and to employ only such means consistent with trust,
honor, and principles of professionalism.” As a result, the court publicly reprimanded Naert. See In the
Matter of Zachary Steven Naert, No. 27574 (S.C. Sep. 30, 2015).

A similar disciplinary result would happen in Louisiana. Louisiana Rule 7.2 clearly prohibits a lawyer from
making “a false, misleading or deceptive communication” about the lawyer, the lawyer’s services or the
lawyer’s firm. This advertising practice is unquestionably misleading.
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Managerial Titles for Nonlawyers
are Allowed

Texas Revises Opinion to Allow Job Titles for
Nonlawyers

 lalegalethics.org /texas-revises-opinion-to-allow-job-titles-for-nonlawyers/

Dane S. Ciolino

In May 2014, the Professional Ethics Committee for the State Bar
of Texas released an opinion that concluded: “Under the Texas
Disciplinary Rules of Professional Conduct, a Texas law firm may
not use ‘officer’ or ‘principal’ in the job titles for non-lawyer
employees of the firm.” Id. At that time, the committee reasoned
as follows:

If a firm designates a nonlawyer as the “office manager,”
“chief executive officer,” or “chief technology officer,” it
suggests that the nonlawyer has the power to control the firm
or a significant area of the firm’s operations. The Texas
Rules prohibit a nonlawyer from having a controlling or
ownership interest in a law firm.

Furthermore, if the nonlawyer has no actual control over such operations, the designation is
misleading. The Texas Rules prohibit a lawyer from making a “false or misleading”
communication about the firm and from engaging in conduct that involves dishonesty or
misrepresentation.

In September 2015, however, the committee wisely revised its opinion to permit such titles. See
Op. No. 642 (Revised), The Professional Ethics Committee for the State Bar of Tx. (Sep. 2015).
Said the committee:

In the opinion of the Committee, certain titles for non-lawyer employees of a law
firm that include the terms “officer,” “principal,” or “director” are permissible under
the Texas Disciplinary Rules because the titles could not reasonably be understood
to indicate authority to exercise control over the law practice of firm lawyers. Thus,
titles such as “Chief Financial Officer,” “Chief Information Officer,” “Chief
Administrative Officer,” “Principal Technology Officer” and “Human Resources
Director” indicate authority over specified aspects of a law firm’s business other
than the firm’s law practice.

Of course. The original opinion was silly.

The use of such titles would likewise not run afoul of the Louisiana Rules of Professional Conduct.
Those rules prohibit a nonlawyer from controlling a lawyer’s “professional judgment.” See id. Rule
5.4. Moreover, the Louisiana Rules require a lawyer to supervise the lawyer’s nonlawyer
assistants. See id. Rule 5.3. If a Louisiana lawyer employs and reasonably supervises an “office
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manager,” a “chief technology officer,” or a “chief operating officer,” the lawyer does not violate the
rules so long as the nonlawyer is not impairing the lawyer’s “professional” judgment in the handling
of client matters. Moreover, a lawyer’s use of such job titles does not suggest, to me anyway, that a
nonlawyer has control over the lawyer’s “professional judgment.” Such innocuous titles suggest
only subordinate responsibility for administrative aspects of the lawyer’s business operations and
are not “false or misleading.”
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lalegalethics.org http://lalegalethics.org/west-virginia-bar-issues-social-media-guidelines/

Dane S. Ciolino October 31, 2015

West Virginia Bar Issues Social Media Guidelines

In September 2015, the Lawyer Disciplinary Board of West
Virginia issued new social media and social networking
guidelines. See W.V. L.E.O. No. 2015-02 (Sep. 18, 2015).
The term “social media” includes “forms of electronic
communication” through which users “create online
communities to share information, ideas, personal
messages, and other content.” Id. at 1. Considering the
ethical issues attendant to a lawyer using sites such as
“Facebook, Twitter, LinkedIn” and the like, the Board
advised as follows:

Maintaining Competency. To be “competent,” a lawyer
should have an understanding of how social media and
social networking sites function. Further, lawyers
should be “equipt to advise their clients” about how
these sites may affect client matters.

Taking Down Posts.  A lawyer may advise a client “to change the privacy settings” of social
media pages so as “to restrict or expand whom may see the information shared on such pages.”
Although a lawyer may not advise a client to “destroy, alter or conceal any relevant content” on a
social media site, a lawyer may advise a client “to delete information from the client’s social media
pages that may be damaging”—so long as the lawyer’s “conduct does not constitute spoliation” or
otherwise illegal conduct. To this end, a lawyer “must take the appropriate steps to preserve the
aforementioned information in the event that it is deemed discoverable or becomes relevant” to the
client’s matter.

Avoiding Contact with Represented Persons. A lawyer “may not contact a represented person through
social media or through a social networking website,” nor may a lawyer send a “friend request” to a
represented person.

Contacting Unrepresented Persons. A lawyer may not contact an unrepresented person on social
media using a pretext or false name. Nor may a lawyer imply that the lawyer is disinterested.
Furthermore, a lawyer should avoid giving legal advice to unrepresented persons.

Monitoring Third-Party Reviews and Endorsements. Although a lawyer is “not responsible for the
content others post” on the lawyer’s social networking websites, lawyers: “(1) should monitor their
social networking websites; (2) must verify the accuracy of any information posted on their social
networking websites; and (3) must remove or correct any inaccurate endorsements.” The Board noted
that these “obligations exist regardless of whether the information is posted by the attorney, a client, a
former client or a professional colleague.”

Protecting Confidentiality. A lawyer must “be mindful not to disclose confidential client information”
when posting on social media.
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Being Honest in Endorsing Other Lawyers. A lawyer may endorse a colleague on social media.
However, any such endorsement “must be
honest and only provide endorsements that are accurate and not misleading.”

Researching Jurors. A lawyer may “review the public sections of a juror’s social networking websites.”
However, a lawyer is “prohibited from attempting to access the private sections of a juror’s social
media page.”

Friending Judges. A lawyer may “connect with judges on social media or social networking websites.”
However, such a connection must not be made if the purpose of the contact is “to influence the judge
in performing his or her official duties.”

Avoiding Inadvertent Lawyer-Client Relationships. A lawyer must be mindful that “a prospective
attorney-client relationship may be formed via social media or on a social networking website if an
individual’s electronic communication” rises to the level of a “consultation.” Under the comments to
ABA Model Rules of Professional Conduct Rule 1.18, a “consultation is likely to have occurred if a
lawyer, either in person or through the lawyer’s advertising in any medium, specifically requests or
invites the submission of information about a potential representation without clear and
reasonably understandable warnings and cautionary statements that limit the lawyer’s obligations,
and a person provides information in response.”
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Billing Bad: Charging Client for Watching TV Draws
Suspension

 lalegalethics.org /billing-bad-charging-client-for-watching-tv-draws-suspension/

Dane S. Ciolino

The Supreme Court of Tennessee recently
imposed a one-year suspension on Knoxville
lawyer Yarboro Sallee for billing her client for
watching TV. SeeSallee v. Tn. Board of Prof’l
Resp., No. E2014-01062-SC-R3-BP (Jul. 23,
2015). After a woman died in a fall down the steps
of her home, the victim’s daughter hired Sallee to
evaluate whether the fall was the result of a
homicide rather than an accident. Sallee agreed to
charge $250/hour for her services.

Astonishingly, Sallee billed her clients for over 528 hours of work on the case. During that time,
“[s]he had taken no witness statements, prepared no expert statements, taken no
depositions, propounded no discovery requests. She had, however, engaged in a prodigious
amount of wheel-spinning, spending countless hours, charged at a lawyer rate, in activities such
as watching 48 Hours television episodes, waiting in hospitals for medical records, and doing
internet research.” The court was not impressed:

Assuming arguendo that the hourly rate of $250 per hour is reasonable for
Attorney Sallee’s experience and ability, it is important under the Rules that the
lawyer ensure that the work for which he or she seeks to charge the client is
“reasonable.” For example, a lawyer who represents criminal clients may be
interested in watching Perry Mason or Breaking Bad on television, and may even
pick up a useful tidbit or two from doing so. The lawyer may not, however, equate
that to research for which he or she may charge a client. In this case, the Panel did
not err in considering the many hours Attorney Sallee sought to charge the
Claimants for watching television shows such as 48 Hours.

See id. at 27.
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lalegalethics.org http://lalegalethics.org/listen-up-stone-age-lawyers/

Dane S. Ciolino November 9, 2015

Listen Up Stone-Age Lawyers

 

In 2012, the ABA adopted an amendment to ABA Model Rule
of Professional Responsibility 1.1, comment 8, providing that
“a lawyer should keep abreast of changes in the law and its
practice, including the benefits and risks associated with
relevant technology . . . .” See ABA, Commission on Ethics
20/20 Resolution 105A (August 2012). Since then, at least 15
states have officially adopted Comment 8 as part of their
rules of professional conduct. On October 15, 2015, Illinois
became the most recent state to join the list. See Order M.R.
3140, Supreme Court of the State of Illinois at p. 10 (Oct. 15,
2015).

This action by the Illinois Supreme Court is a yet
another message to practicing lawyers that keeping up with
technological change is important in the practice of law.
Louisiana should consider sending a similar message to its
lawyers.

Robert Ambrogi at LawSites blog has posted a running list of state adoptions of this principle:

1. Arizona, effective Jan. 1, 2015.

2. Arkansas, approved June 26, 2014, effective immediately.

3. Connecticut, approved June 14, 2013, effective Jan. 1, 2014.

4. Delaware, approved Jan. 15, 2013, effective March 1, 2013.

5. Idaho, approved March 17, 2014, effective July 1, 2014.

6. Illinois, approved Oct. 15, 2015, effective Jan. 1, 2016.

7. Kansas, approved Jan. 29, 2014, effective March 1, 2014.

8. Massachusetts, approved March 27, 2015, effective July 1, 2015.

9. Minnesota, approved Feb. 24, 2015.

10. New Mexico, approved Nov. 1, 2013 (text of approved rules), effective Dec. 31, 2013.

11. North Carolina, approved July 25, 2014. Note that the phrase adopted by N.C. varies slightly from the
Model Rule: “… including the benefits and risks associated with the technology relevant to the
lawyer’s practice.”

12. Ohio, approved Feb. 14, 2015, effective April 1, 2015.

13. Pennsylvania, approved Oct. 22, 2013 (text of approved rules), effective 30 days later.

14. West Virginia, approved Sept. 29, 2014, effective Jan. 1, 2015.
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Is a Lawyer Ethically Responsible for Trust Account Theft
Caused by Hacking?

No, if the lawyer has otherwise taken reasonable efforts to
safeguard client and third-party funds in the lawyer’s trust
account. See N.C. Bar Assoc. Formal Op. No. 6 (Oct. 23, 2015).

“Reasonable efforts” with regard to safeguarding client funds are
different in the Internet Age. Now, a lawyer must:

1. understand the “security risks of online banking”;

2. “actively maintain end-user security at the law firm through
safety practices such as strong password policies and
procedures, the use of encryption and security software, and
the hiring of an information technology consultant to advise the lawyer or firm employees”; and,

3. “insure that all staff members who assist with the management of the trust account receive training on
and abide by the security measures adopted by the firm.” See id.

Furthermore, a lawyer must strictly limit and carefully monitor staff access to trust accounts. Assuming that
the lawyer undertakes these “reasonable efforts,” the lawyer is not strictly liable for hacking losses:

If Lawyer has taken reasonable care to minimize the risks to client funds, Lawyer is not
ethically obligated to replace the stolen funds. If, however, Lawyer failed to use reasonable
care in following the Rules of Professional Conduct on trust accounting and supervision of
staff, and the failure is a proximate cause of theft from the trust account, Lawyer may be
professionally obligated to replace the stolen funds.

Id.
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Florida Approves Prelitigation Santization of a Client’s
Facebook Page

May a lawyer advise a client to “clean up” social media pages by removing
photos, videos, and other information that are “directly related to the
incident for which the lawyer is retained?” Yes, according to an ethics
opinion that the Florida Bar Board of Governors approved on October 16,
2015. See Op. No. 14-1, Professional Ethics of the Florida Bar (Jun. 25,
2015, approved Oct. 16, 2015). According to the opinion, a lawyer:

may advise that a client change privacy settings on the client’s
social media pages so that they are not publicly accessible.
Provided that there is no violation of the rules or substantive law
pertaining to the preservation and/or spoliation of evidence, [a lawyer] also may advise that a
client remove information relevant to the foreseeable proceeding from social media pages as
long as the social media information or data is preserved.

This Florida opinion is consistent with North Carolina Formal Ethics Opinion 5, (July 25, 2014). In that
opinion, the North Carolina State Bar concluded that a lawyer may advise a client to take down information
on social media—but only if removal does not amount to spoliation of evidence and is not otherwise illegal.

What is “spoliation”? Under Louisiana law, the term “spoliation of evidence” refers to “an intentional
destruction of evidence for purpose of depriving opposing parties of its use.” Pham v. Contico International,
Inc., 759 So. 2d 880, 882 (La. Ct. App. 5th Cir. 2000) (citing Hooker v. Super Products Corp.,  751 So. 2d 889
(La. Ct. App. 5th Cir. 1999); Kammerer v. Sewerage and Water Board of New Orleans, 633 So. 2d 1357 (La.
Ct. App. 4th Cir. 1994)). The Pham court noted that “the tort of spoliation of evidence has its roots in the
evidentiary doctrine of ‘adverse presumption,’ which allows a jury instruction for the presumption that the
destroyed evidence contained information detrimental to the party who destroyed the evidence unless such
destruction is adequately explained.” Id. (citing Randolph v. General Motors Corp., 646 So. 2d 1019 (La. Ct.
App. 1st Cir. 1994)).
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May a Personal-Injury Lawyer Charge an Extra Fee for
Negotiating a Reduction of Third-Party Liens or Claims?

No, according to a recent ethics opinion from the Alabama
Bar Association. See Ala. State Bar. Assoc., Ethics Op. RO-
2015-01 (Oct. 2015).  The “negotiation of a reduction of
third party liens and claims is incident to normal personal
injury representation.” Such reductions are “[f]requently
necessary to reach a settlement,” and are “a routine
element of case management.” Therefore, these services
are included in the standard contingent-fee
arrangement. See id. at p. 3.

Could a lawyer limit the scope of the representation to
exclude such negotiations? No, said the committee:
“Lawyers may not ethically abdicate their duty to timely
address liens attaching to settlement proceeds.” See id. at
p. 2. Any such limitation would be “unreasonable” under Rule 1.2, said the committee.

Finally, could a lawyer include a specific term in the lawyer’s contingent-fee agreement to provide for the
payment of an additional fee for negotiating lien reductions? No again: such an agreement would amount to
“double-dipping,” and be a “clearly excessive fee” in violation of Rule 1.5(a). See id. at p. 4.

In sum:

[W]hile circumstances may exist in which it is permissible for an attorney to . . . . collect a
contingent fee for the reduction of medical bills or hospital or subrogation liens or other third
party liens or claims to be satisfied out of settlement funds, the Disciplinary Commission is of
the opinion they are impermissible in routine contingent fee representation wheere the
attorney’s fee is based on the gross settlement or recovery.

Id. at p. 4.
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Settlement Reached in Lawyer Overtime Pay Suit

Is a contract lawyer who performs mindless document review entitled to overtime pay
under the Fair Labor Standards Act? Maybe so, but a December 2015 settlement
moots adjudication of the issue.

In September 2014, the U.S. District Court for the Southern District of New York
dismissed a lawyer’s claim against his former employers for overtime pay that he
believed he had accumulated while performing document-review work. The lawyer,
David Lola, filed a class action suit against both the law firm for which he performed
the document-review work and the legal staffing agency that found him the job. Lola
claimed that because document review was mechanical and could be done by a
paralegal, he was not engaged in the “practice of law” and was eligible to receive
overtime pay for his work. The district court concluded that as a licensed lawyer engaged in the practice of
law, Lola was exempt from the Fair Labor Standards Act’s overtime-pay requirements. See Lola v. Skadden,
Arps, Slate, Meagher & Flom LLP, No. 13-cv-5008 (RJS), 2014 BL 256521 (S.D.N.Y. Sept. 16, 2014).

On July 23, 2015, the Second Circuit reversed. See Lola v. Skadden, Arps, Slate, Meagher & Flom LLP, No.
14-3845 (2d Cir. Jul. 23, 2015). Said the court, a document-sorting machine does not exercise professional
judgment and, therefore, does not function as a lawyer:

The gravamen of Lola’s complaint is that he performed document review under such tight
constraints that he exercised no legal judgment whatsoever—he alleges that he used criteria
developed by others to simply sort documents into different categories. Accepting those
allegations as true, as we must on a motion to dismiss, we find that Lola adequately alleged
in his complaint that he failed to exercise any legal judgment in performing his duties for
Defendants. A fair reading of the complaint in the light most favorable to Lola is that he
provided services that a machine could have provided. The parties themselves agreed at oral
argument that an individual who, in the course of reviewing discovery documents, undertakes
tasks that could otherwise be performed entirely by a machine cannot be said to engage in
the practice of law. We therefore vacate the judgment of the district court and remand for
further proceedings consistent with this opinion.

After remand to the district court, the parties settled in December 2015 with a $75,000.00 payment by
Skadden Arps and a staffing agency. See ABA Journal, Skadden, Staffing Agency OK Payment of $75K to
Doc-Review Lawyer Trio to Settle Overtime Suit (Dec. 16, 2015); see also ABA Journal, Was a Contract
Lawyer for Quinn Emanuel Entitled to Overtime Pay? Judge Hears Arguments (Oct. 23, 2015).
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Plaintiffs’ Lawyers: Don’t Falsely Inflate Your Clients’
Medical Bills

May a plaintiff’s lawyer who negotiates a discount with a
treating physician thereafter attempt to recover the
undiscounted “cost” from the defendant? No, according to a
recent decision from the Louisiana Supreme
Court. See Hoffman v. 21st Century N. Am. Ins. Co., No.
2014-C-2279 (La. Oct. 2, 2015) (2015 WL 5776131).

In Hoffman v. 21st Century North American Insurance
Company, Eddie Hoffman sued Carolyn Elzy after she rear-
ended him in Baton Rouge in 2010. The trial court found the
defendant to be 100% at fault and awarded the plaintiff
$4,500 in general damages and $2,478 in medical
expenses. The plaintiff appealed, claiming that the award
for medical expenses should have been $4,528. His lawyer had negotiated a discount of the medical bill
from $3,000 to $900, and thereafter argued that under the collateral source rule his medical expenses should
be calculated by using the undiscounted cost of the medical services.

The Louisiana Supreme Court in Bozeman v. State, 879 So. 2d 692, 698 (La. 2004), held “[u]nder the
collateral source rule, a tortfeasor may not benefit, and an injured plaintiff’s tort recovery may not be
reduced, because of monies received by the plaintiff from sources independent of the tortfeasor’s
procuration or contribution.” That is, a tortfeasor cannot benefit from a plaintiff whose damages are covered
by an outside source like insurance. Rather, the tortfeasor is liable for the full cost of the damages he
caused. In rejecting the “reasonable value of services” approach and the “actual amounts paid” approach,
the court adopted a “benefit of the bargain” rationale under which a plaintiff who has paid consideration for
the benefit of the discount may collect the undiscounted sum from the defendant. In Bozeman, the court
concluded that Medicaid recipients are unable to collect the Medicaid write-off amounts as damages
because they provide no consideration for the Medicaid benefit.

Applying Bozeman, the First Circuit in Hoffman concluded that the plaintiff could not benefit from the discount
negotiated by his lawyer because he provided no consideration (such as “an enrollment fee,” wage
deductions or premiums) for this collateral source benefit. See Hoffman v. 21st Century N. Am. Ins. Co., No.
2013-CA-0054 (La. Ct. App. 1 Cir. Mar. 27, 2014). On October 2, 2015, the Louisiana Supreme Court
affirmed, in part because of the “ethical dilemmas for counsel” that would result otherwise:

[W]e adopt a bright-line rule that such attorney-negotiated discounts do not fall within the
ambit of the collateral source rule because to do otherwise would invite a variety of
evidentiary and ethical dilemmas for counsel. For example, an evidentiary hearing inquiring
into the details of the attorney-client relationship to uncover a “diminution in patrimony”
resulting from the attorney negotiated medical discount might intrude upon the privilege
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surrounding the employment contract and communications as to fee arrangements. See La.
Code Evid. Art. 506(B)(1). Additionally, a lawyer who negotiates a discount with a medical
provider and then attempts to recover the undiscounted full “cost” from the defendant might
run afoul of Rule 4.1 of the Rules of Professional Conduct, entitled “Truthfulness in
Statements to Others,” which provides in Subsection (a) that a lawyer in the course of
representing a client shall not knowingly make a false statement of material fact to a third
person.

Hoffman v. 21st Century N. Am. Ins. Co., No. 2014-C-2279 *8 (La. Oct. 2, 2015) (2015 WL 5776131).

Although the plaintiff’s lawyer in Hoffman did nothing unethical, the court’s opinion makes it clear that a
lawyer cannot, for example, claim to have incurred $1,000 in medical expenses when, in fact, the client’s
(discounted) medical expenses actually totaled $250. Thus, a plaintiff’s lawyer is prohibited from collecting a
back-door discount after claiming prediscounted amounts as special damages.
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Is a Prosecutor’s “Ethical” Obligation to Disclose
Exculpatory Evidence Broader Than the “Constitutional”
Obligation to Do So?

The Due Process Clause requires a prosecutor to disclosure
exculpatory evidence only if the evidence is “material.” Evidence is
“material” when failing to produce it would be “of sufficient
significance to result in the denial of the defendant’s right to a fair
trial.” United States v. Agurs, 427 U.S. 97, 108 (1976).1

Rule 3.8(d) similarly requires a prosecutor to “make timely
disclosure to the defense of all evidence or information known to
the prosecutor that the prosecutor knows, or reasonably should
know, either tends to negate the guilt of the accused or mitigates
the offense . . . .” The ABA, however, has interpreted this rule to
require “the disclosure of evidence or information favorable to the
defense without regard to the anticipated impact of the evidence or
information on a trial’s outcome.” See ABA Formal Op. 09-454 (Jul.
8, 2009). That is, the ABA contends that this rule requires
disclosure of even “immaterial” exculpatory evidence. See id. (citing e.g., Cone v. Bell, 556 U.S. 449, 470 n.
15 (2009)).

Some reported decisions concur with the ABA’s interpretation. For example, District of Columbia and North
Dakota courts have held that a prosecutor’s ethical obligation to disclose extends to immaterial
evidence. See In re Kline, DCCA 13-BG-851 (April 9, 2015); In re Disciplinary Action Against Feland , 820
N.W.2d 672, 678 (N.D. 2012).

Other decisions do not concur with the ABA. For example, Ohio and Colorado courts have aligned
prosecutors’ obligations under Rule 3.8(d) with their obligations under Brady. See In re Attorney C, 47 P.3d
1167 (Colo. 2002); Disciplinary Counsel v. Kellogg-Martin, 923 N.E.2d 125 (Ohio 2010).

In a December 17, 2015, opinion, Texas sided with those jurisdictions requiring the disclosure of even
immaterial exculpatory evidence. See Schultz v. Comm’n for Lawyer Discipline of the State Bar of Tx., SBOT
Case No. D0121247202 (Dec. 17, 2015). Schultz, an assistant district attorney, failed to disclose to the
defense “the limited ability of the state’s key witness to identify her attacker because [the prosecutor] did not
think it was either exculpatory or material,” see id. *3, including evidence that the victim reported that
she “couldn’t see his face,” and that she identified the perpetrator based only “on his smell, the sole of his
boot, and his stature as seen in his shadow,” see id. *5. In imposing a fully-deferred suspension, the
Commission held that “the materiality standard under Brady does not apply to Rule 3.09(d).” Id. *4.
According to the Commission, “[t]his result is consistent with the language and purpose of the disciplinary
rule to protect the public.” Id. *21.
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“Screwing Banks Since 1992”

On January 7, 2016, the Supreme Court of Indiana imposed a thirty-day
suspension on Indianapolis bankruptcy lawyer Brent Welke for false and
misleading advertising on his website and in the Yellow Pages. See In re
Welke, No. 49S00-1505-DI-293 (Ind. Jan. 7, 2016). Targeting debtors, Welke
boasted the following:

“Screwing Banks Since 1992”;

“Keep your property”;

“Stop wage garnishments”;

“Stop home foreclosure”;and

“Stop vehicle repossession.”

These ads were misleading, in part, because Welke promised more than he could possibly deliver to all
would-be clients. Perhaps for this reason, Welke stipulated to his violations, removed the ads, and
“promise[d] not us use such language in the future.” Id.

Had this conduct occurred in Louisiana, it clearly would have violated the Louisiana Rules of Professional
Conduct. Rule 7.2(c), provides that a lawyer “shall not make or permit to be made a false, misleading or
deceptive communication about the lawyer, the lawyer’s services or the law firm’s services.” An advertisment
violates this rule, among other things, if it is “misleading or deceptive,” or if it “promises results.”
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Whether a Louisiana prosecutor violates Louisiana Rule 3.8(d) by failing to disclose immaterial exculpatory
evidence is an unsettled issue. In the only Louisiana case discussing discipline under Rule 3.8(d), the
Louisiana Supreme Court evaluated the materiality of the impeachment information in question before
finding a violation of the rule. See In re Jordan, 913 So. 2d 775, 781-82 (La. 2005); see also In re Riek, No.
2011AP1049-D at *11 (Wisc. Jul. 23, 2013) (noting that Louisiana in In re Jordan construed Rule 3.8(d) in a
manner “consistent with the requirements of Brady and its progeny”); Steven Koppell, An Argument Against
Increasing Prosecutors’ Disclosure Requirements Beyond Brady, 27 Geo. J. Legal Ethics 643, 647 n.49
(2014) (noting that Louisiana in In re Jordan “align[ed] Rule 3.8(d) with the disclosure required by Brady”).

The issue is a normatively difficult one. On the one hand, requiring the disclosure of all exculpatory evidence
would encourage prosecutors to err on the side of disclosure and obviate the need for them to make difficult
judgment calls about the significance of evidence. On the other hand, sanctioning prosecutors for failing to
disclose trivial information that would not affect a criminal trial in a meaningful way is unnecessarily punitive.
And, isn’t the requirement that evidence be “material” somewhat baked in to the text of the rule? After all, the
only evidence that would “tend to exculpate” a defendant is evidence that actually matters—evidence that is
“material.”

1. A trial is “fair” when, considering the cumulative weight of all of the evidence, it resulted in “a verdict
worthy of confidence.” See Kyles v. Whitley, 514 U.S. 419, 434 (1995); see also State v. Strickland,

683 So. 2d 218, 234 (La. 1996).

Dane S. Ciolino Recent Developments in Legal Ethics 22/22









LADC WINTER MEETING  
JANUARY 27-30, 2016 

 
 
 

RECENT DEVELOPMENTS IN  
MEDICAL MALPRACTICE LAW 

 
 
 

Presenters: 
 

C. William Bradley, Jr. 
Richard S. Crisler 

 

 

 

NEW ORLEANS   BATON ROUGE   SHREVEPORT

 



2 

 

C. WM. BRADLEY JR. 
 

 Bill is a native of the River Parishes – both St. Charles and St. John the Baptist Parishes. He 
received an A.B. degree with honors from Brown University in 1973 and a J.D. degree from Tulane 
University Law School in 1976.  

 In addition to Louisiana state and federal bar admissions, as well as SCOTUS, Bill is a 
member of the American College of Trial Lawyers, Defense Research Institute, the International 
Association of Defense Counsel, the Louisiana Association of Defense Counsel (past Director), the 
New Orleans Association of Defense Counsel (past President) and the American Board of Trial 
Advocates. He was at one point appointed by Governor Foster to serve on the Louisiana Senate’s 
Medical Malpractice Advisory Board and currently serves on the Medical Disclosure Panel Board.   

Bill has been recognized as a Lawyer of the Year on multiple occasions by Best Lawyers 
in America® for Medical Malpractice Law – Defendants.  He has also been named as a "Top 
Lawyer" in New Orleans by New Orleans Magazine for Medical Malpractice Law and named to 
Super Lawyers® Louisiana.   

 Bill practices in the Casualty and Professional Liability section of Bradley Murchison 
Kelly & Shea LLC.   

 

RICHARD S. CRISLER 

 Ricky is a native of New Orleans.  He graduated summa cum laude from Loyola 
University in 1999, earning a B.B.A. in economics and a minor in history. While at Loyola, he 
was a four-year letterman on the Wolfpack baseball team. He received his J.D. from the 
Columbia University School of Law in 2002. While at Columbia, he was twice named a Harlan 
Fiske Stone Scholar. 

Ricky has been recognized by Best Lawyers in America® for Medical Malpractice Law – 
Defendants and Product Liability Litigation – Defendants and by New Orleans CityBusiness for 
Leadership in Law.  He was selected as a "Top Lawyer" in New Orleans by New Orleans 
Magazine for Medical Malpractice Law and named to Super Lawyers® Louisiana 2016.   

 Ricky practices in the Casualty and Professional Liability section of Bradley Murchison 
Kelly & Shea LLC.  His current practice focuses primarily in the health care field, representing 
physicians, hospitals and other health care providers in medical malpractice claims, EMTALA 
disputes, premises liability claims, and board investigations. 



3 

 

 

RECENT CASES           
I. APPLICABILITY OF MEDICAL MALPRACTICE ACT 

Campbell v. Nexion Health at Claiborne, Inc., 49-150 (La. App. 2 Cir. 10/1114); 
149 So. 3d 436 
The plaintiffs filed a petition for damages arising from a nursing home resident's 
death allegedly caused by choking on a peanut butter sandwich. The defendant filed 
an exception of prematurity arguing the plaintiff's claims were subject to the Medical 
Malpractice Act. The Louisiana Court of Appeal for the Second Circuit determined 
the plaintiffs' allegations that the nursing home was understaffed and that its 
employees failed to properly supervise the resident sounded in medical malpractice.  
  
Thomson v. Nexion Health at Lafayette, Inc., 2014-609 (La. App. 3 Cir. 1114/15); 
155 So. 3d 708  
A wheelchair-bound paraplegic filed a petition for damages against a skilled nursing 
facility for injuries sustained while transported in a van. The trial court sustained the 
defendant's exception of prematurity finding the claim was subject to the Medical 
Malpractice Act (MMA). On review, the Louisiana Court of Appeal for the Third 
Circuit stressed the MMA defines "malpractice" as "any unintentional tort or breach 
of contract based on health care or professional services rendered . . . including . . . 
the handling of a patient, including loading and unloading of a patient.”1 Thus, the 
plaintiff's allegation that the nursing facility was negligent in failing to use a vehicle 
restraint fell squarely under the definition of "malpractice," and as such, the plaintiff 
had to first present her claims to a Medical Review Panel before proceeding with 
litigation.  

Porter v. Southern Oaks Nursing & Rehabilitation Center, LLC, 49-807(La. App. 2 
Cir. 5/20/15); 165 So. 3d 1197 
A nursing home resident filed suit as well as a Request for Medical Review Panel against 
the nursing home and its staff alleging that she was drug across the floor and left there for 
a period of 15 minutes before being placed back in bed. The PCF replied that the 
allegations did not fall within the scope of the LMMA. After admitting liability, the 
defendant nursing home asserted that it was subject to the protections of the LMMA 
because the case involved the handling of a patient, which is expressly included within 
the definition of malpractice contained in La. R.S. 40:1299.41(A)(13). The plaintiff, 

                                                 
1 (quoting La. R.S. 40:1299.41(13) (emphasis in opinion)). 
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joined by the PCF, argued that the actions of the nursing home staff were intentional and 
not treatment related. After reviewing the jurisprudence on the issue, the appellate court 
found that not all acts involving the handling of a patient necessarily constitute 
malpractice, and held that the district court was not plainly wrong in ruling in favor of the 
plaintiff and the PCF. In reaching this decision, the appellate court also considered as 
relevant the fact that the nursing home admitted liability and that the PCF rejected the 
claim as falling outside the LMMA. 
 

II. MEDICAL REVIEW PANEL 
 

Keating v. Van Deventer, 2014-0157 (La. App. 1 Cir. 9/19/14); 153 So. 3d 1200  
The Patient's Compensation Fund (PCF) dismissed the plaintiff's Request for a Medical 
Review for the failure to appoint an attorney chair within one year from the date the 
Request was filed. In response to the plaintiff's petition for damages, the defendants filed 
an exception of prematurity arguing they had not waived the Medical Review Panel 
because the plaintiffs failed to cooperate with the appointment of the attorney chair. 
Strictly construing La. R.S. 40:1299.47(A)(2)(e),2 the Louisiana Court of Appeal for the 
First Circuit determined both parties are charged with appointing an attorney chairman, 
either through mutual agreement or the strike process. Therefore, regardless of the 
plaintiff’s lack of cooperation, all parties waived the Medical Review Panel proceeding 
when the one year timeframe lapsed. 

 

                                                 
2 La. R.S. 40: 1299.47(A)(2)(c) states, in pertinent part:  

An attorney chairman for the medical review panel shall he appointed within one 
year from the date the request for review of the claim was filed. Upon 
appoin1ment of the attorney chairman, the parties shall notify the board of the 
name and address of the attorney chairman. If the board has not received notice of 
the appointment of an attorney chairman within nine months from the date the 
request for review of the claim was filed, then the board shall send notice to the 
parties by certified or registered mail that the claim will be dismissed in ninety 
days unless an attorney chairman is appointed within one year from the date the 
request for review of the claim was filed. If the board has not received notice of 
the appointment of an attorney chairman within one year from the date the request 
for review of the claim was filed, then the board shall promptly send notice to the 
parties by certified or registered mail that the claim has been dismissed for failure 
to appoint an attorney chairman and the parties shall be deemed to have waived 
the use of the medical review panel.  
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III. EXCEPTION OF INSUFFICIENCY OF SERVICE 

Velasquez v. Chesson, 2013-1260 (La. App. 4 Cir. 10/8/14); 151 So. 3d 812  
A physician who was employed by a state healthcare provider was sued for medical 
malpractice. The plaintiff failed to comply with La R.S. 13:5107(D) requiring that service 
of citation be requested within 90 days of the commencement of an action against a state 
employee, and her claims were dismissed.3 On review, the Louisiana Court of Appeal for 
the Fourth Circuit affirmed, rejecting the plaintiffs argument that the physician was being 
sued in his individual capacity, and therefore, the service requirement did not apply. The 
physician was a qualified state healthcare provider at the time of the alleged medical 
malpractice, and as such, the 90 day service requirement applied.  
 

IV. EXCEPTION OF NO CAUSE OF ACTION 

Castille v. Louisiana Medical Mutual Ins. Co., 2014-0519 (La. App. 3 Cir. 11/5/14); 
150 So. 3d 614  
In this medical malpractice case arising from an alleged negligent birth delivery, the 
district court ruled the plaintiff’s petition for damages failed to state a cause of action for 
bystander damages and dismissed the claim. On review, the Louisiana Court of Appeal 
for the Third Circuit agreed the petition was silent as to whether the plaintiff personally 
observed her infant child's condition during and immediately after the alleged medical 
malpractice. However, because the petition lacked pertinent facts and did not negate the 
possibility of a viable bystander claim, the Louisiana Court of Appeal for the Third 
Circuit remanded the case, giving the plaintiff 30 days to amend her petition for damages.  

 
V. EXCEPTION OF PRESCRIPTION 

Correro v. Caldwell, 49,778 (La. App. 2 Cir. 6/3/15); 166 So. 3d 442 

                                                 
3 La. R.S. 13:5107(D) states, in pertinent part:  

(1) In all suits in which the state ...or any officer or employee thereof is named as 
a party, service of citation shall be requested within ninety days of the 
commencement of the action ...  

(2) If service is not requested by the party filing the action within the period 
required in Paragraph (1) of this Subsection, the action shall he dismissed without 
prejudice, after contradictory motion as provided in Code of Civil Procedure 
Article 1672(C), as to the state, state agency, or political subdivision, or any 
officer or employee thereof, upon whom service was not requested within the 
period required by Paragraph (1) of this Subsection.  
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The plaintiff in this case instituted a Medical Review Panel after, having been scheduled 
for surgery on her left hip, a ten-inch incision was made on her right hip before the 
mistake was discovered. The initial Request for a Medical Review Panel named the 
surgeon and the hospital employees involved with the surgery. The surgeon accepted 
liability, waived the review panel proceedings, and was dismissed. On the day of the 
medical review panel hearing, but before the hearing began, the plaintiff filed an 
amended complaint naming the physician’s assistant and CRNA, who were not hospital 
employees. The PCF decided to treat the amended complaint as a new request. After the 
initial panel issued its opinion as to the hospital, the plaintiff did not file suit within the 
statutory period. The PA and CRNA asserted prescription, arguing that prescription ran 
against all defendants when the plaintiff did not timely file suit after the initial panel 
opinion. The appellate court reversed the trial court’s judgment granting the exception of 
prescription, holding that the amended complaint was filed while the prescriptive period 
was still suspended as to all joint tortfeasors. The court distinguished the situation from 
cases in which the initial named defendants are held not to be liable, because the 
allegation regarding the joint liability of the tortfeasors was still at issue. The court 
explained that while an allegation of joint or solidary liability is pending, the exception of 
prescription remains premature. 

 
Maestri v. Prazos, 15-9 (La. App. 5 Cir. 5/28/15); 171 So. 3d 369 
On October 16, 2013, the children of a deceased patient filed a PCF complaint against the 
hospital, physician, and nurse practitioner responsible for their mother’s care prior to her 
death on October 24, 2012. On October 31, 2013 claimants received notice from the PCF 
that the hospital and physician were qualified health care providers, but the nurse 
practitioner was not. The claimants did not file suit against the nurse practitioner until 
February 20, 2014. The nurse practitioner filed an exception of prescription, arguing that 
according to the first sentence of La. R.S. 40:1299.47(A)(2)(a),4 plaintiffs had until 
February 6, 2014 to file suit against her (90 days from notification that she was not a 
qualified health care provider, plus the 8 days remaining in the 1-year prescriptive 
period). The plaintiffs argued that the filing of the PCF complaint interrupted prescription 
as to all joint tortfeasors until the completion of the medical review panel process, relying 
on the second sentence of § 1299.47(A)(2)(a). The Louisiana Fifth Circuit held that the 
first sentence of § 1299.47(A)(2)(a) applied to this case, not the second sentence as the 
plaintiffs argued. Thus, the interruption of prescription as to the nurse practitioner ceased 
90 days after the plaintiffs received notice that she was not qualified under the LMMA. 
Accordingly, the Fifth Circuit affirmed the trial court’s judgment granting the exception 
of prescription. Judge Liljeberg dissented from the majority opinion and asserted that 

                                                 
4 Now redesignated as La. R.S. 40:1231.8(A)(2)(a).  
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“when a matter involves joint tortfeasors, a pending claim before the medical review 
panel suspends the running of prescription against nonqualified health care providers.” 

In re Benjamin, 14-192 (La. App. 5 Cir. 11/25/14); -- So. 3d --* 
Under La. R.S. 40:1299.47(A), a medical malpractice has 45 days from the date the 
Patient's Compensation Fund mailed confirmation of its receipt of the Request for a 
Medical Review Panel and notice to pay the required filing fee. In this matter, the 
defendants filed an exception of prescription arguing the plaintiff's payment of filing fees 
was untimely, and therefore, the Request for a Medical Review Panel did not serve to 
interrupt prescription. In response, the plaintiff argued prescription is interrupted under 
La. R.S. 40: 1299.47(A) when the filing fees are mailed. On appeal, the Louisiana Court 
of Appeal for the Fifth Circuit established the filing fee must be received by the PCF 
within the 45-day time period. Thus, the plaintiff's filing fees were untimely and the 
plaintiff's claims were dismissed.  

In re Hickman, 2014-779 (La. App. 3 Cir. 2/4/15); 158 So. 3d 187  
This medical malpractice claim arose from an alleged failure to diagnose the plaintiff's 
back compression fracture on January 21, 2012. The plaintiff filed a Request for a 
Medical Review Panel on April 11, 2013, asserting therein that an orthopedist told her 
she had a significant compression fracture of her lumbar spine for the first time on April 
12, 2012. As such, the Louisiana Court of Appeal for the Third Circuit determined the 
Request was not prescribed on its face, and the defendants had the burden to establish 
prescription. After reviewing the record, the Louisiana Court of Appeal for the Third 
Circuit concluded the one year prescription period actually commenced on February 27, 
2012 when a radiologist told the plaintiff an MRI revealed she had a compression fracture 
and recommended that she see an orthopedist. Given the physician's remarks and referral, 
the patient's education and intelligence (an undergraduate degree and work experience in 
the medical and legal fields), and her continuing pain since January 21, 2012, the plaintiff 
had the necessary constructive knowledge on that date. Thus, the Louisiana Third Circuit 
affirmed the district court's grant of the defendant's exception of prescription.  

 
In re Hume, 2014-0844 (La. App. 4 Cir. 4/1/15); -- So. 3d --*  
A man died from acute renal failure allegedly caused by dehydration sustained while he 
was a resident in a nursing home before being transferred to hospice care. The plaintiffs 
contended they were not aware of the dehydration until they obtained the resident's 
medical records over a year after the date the alleged medical malpractice occurred. The 
district court granted the defendant's exception of prescription, noting the resident's 
spouse met with an attorney before removing the resident from the nursing home to 
hospice care. On review, the Louisiana Court of Appeal for the Fourth Circuit concluded 
the purported discovery date was reasonable given that the patient was transferred to 

                                                 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
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hospice care for stomach cancer, which was unrelated to his care at the nursing home. 
There was no evidence that the spouse discussed the resident's medical treatment with her 
counsel retained for an unrelated slip and fall, and the medical records did not indicate 
that a nurse or doctor discussed the dehydration diagnosis with the surviving spouse. 
Accordingly, the Louisiana Fourth Circuit reversed the lower court's judgment.  

In re Miller, 2015-0270 (La. App. 5 Cir. 5/28/15); -- So. 3d --*  
The plaintiffs alleged they became aware of the defendants' medical malpractice on April 
4, 2013. At approximately 6:24 p.m. on April 24, 2013, the plaintiffs faxed a Request for 
a Medical Review Panel to the division of administration. The request reflected it was 
received by the division of administration on April 5, 2015 at 9:22 a.m. The Louisiana 
Court of Appeal for the Fifth Circuit stressed that pursuant to La. R.S. 40:1299(A)(2)(b), 
a Request for a Medical Review Panel “shall be deemed filed on the date of receipt of the 
request stamped and certified by the division of administration or on the date of mailing 
of the request if mailed to the division of administration by certified or registered mail.” 
The Louisiana Fifth Circuit determined the preceding provision applied in this matter. 
Because the division of administration stamped and certified the filing on April 5, 2015, 
the Request was prescribed on its face. Accordingly, the Louisiana Fifth Circuit ordered 
the district court to enter a judgment in favor of the defendants dismissing the plaintiffs' 
case with prejudice. See also In re Tillman, 2015-0178 (La. App. 5 Cir. 3/20/15); 
-- So.3d --* (holding a Request for a Medical Review Panel sent via facsimile "after 
hours" at 7:43 p.m. was not "received" until the subsequent morning, and thus, the 
Request was prescribed on its face).  

 
Parks v. Louisiana Guest House, Inc., 2013-2121 (La. App. 1 Cir. 9/30/14); 155 So. 3d 
609  
A nursing home resident filed a Request for a Medical Review Panel and petition for 
damages, and subsequently passed away. Almost two years after his death, his survivors 
filed a petition for damages asserting wrongful death and survival elaims premised on the 
same medical malpractice.5

 
The nursing home filed an exception of prescription to 

dismiss the survivor's petition for damages. At issue was whether the Request for a 
Medical Review Panel filed by the resident served to suspend the running of prescription 
in favor of the survivors' individual claims. The Louisiana Court of Appeal for the First 
Circuit interpreted La. R.S. 40.1299(47)(A)(2)(a)6 to mean only the person or persons 

                                                 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
 
5 The resident's children also filed an amended petition to substitute themselves as party 
plaintiffs in place of the resident, which was consolidated with the survivors' petition for 
damages. 
 
6 "In pertinent part, [La. R.S. 40: 1299.47(A)(2)(a) provides the filing of a request for review of a  
malpractice claim 'shall suspend the time within which suit must be instituted ... until ninety days 
following notification, by certified mail, ... to the claimant or his attorney of the issuance of the 
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who actually presented a "claim" for review are entitled to the suspension of prescription. 
Accordingly, the resident's Request for a Medical Review only suspended the running of 
prescription as to the claims raised in his Request. Because the survivors were not named 
as plaintiffs in the resident's Request, prescription was not suspended for their claims, and 
granting the nursing home's exception of prescription dismissing the survivors' petition 
for damages was appropriate.  

Wright v. Christus Health Center Louisiana, 2014-970 (La. App. 3 Cir. 2/4/15); 157 
So. 3d 1147  
The plaintiffs filed an initial Request for a Medical Review Panel on December 15, 2011, 
and a supplemental and amending Request adding a nurse practitioner and physician as 
defendants in July 2013. The plaintiffs alleged the acts committed by the nurse 
practitioner and physician occurred on November 30, 2010 and December 4, 2010 
respectively. In opposition to the nurse practitioner and physician's exception of 
prescription, the plaintiffs contended they did not discover the alleged medical 
malpractice until December 15, 2010 when the patient suffered a stroke. Noting the 
Request was prescribed on its face, the Louisiana Court of Appeal for the Third Circuit 
determined the plaintiffs failed to meet their burden of proof. The plaintiffs did not 
submit evidence regarding the patient's condition between the dates of the alleged 
malpractice and the stroke, or evidence illuminating their discovery the alleged medical 
malpractice. Therefore, the plaintiff's claims were determined to have already prescribed 
when the plaintiffs filed their initial Request on December 15, 2011.  

 

VI. EVIDENTIARY MATTERS 

Gainey v. State ex rel Louisiana State Univ. Health Care Services Div., 2013-2059 (La. 
App. 1 Cir. 10/14/14); 2014 WL 5148204  
This medical malpractice case arose from an orthopedic surgeon's alleged failure to 
identify and treat a patient's infection. The plaintiffs appealed from the district court's 
judgment granting both the defendant's motion to strike the plaintiffs' expert affidavit and 
the defendant's motion for summary judgment. On appeal, at issue was whether the 
plaintiffs' expert, an emergency room physician, could establish the standard of care for 
an orthopedic surgeon. The Louisiana Court of Appeal for the First Circuit noted the 
emergency room physician's affidavit stated he was knowledgeable of all aspects of 
wound care, including post-surgical wound care, and that the standard of care for post-
surgical wound care is the same in emergency medicine as in any other specialty. 
Therefore, the affidavit was admissible evidence. Considering the entirety of the 
emergency room physician's affidavit, the reviewing court determined the plaintiffs 
produced sufficient factual support to establish they would be able to meet their 
evidentiary burden, and reversed the district court's grant of summary judgment.  

                                                                                                                                                             
opinion by the medical review panel." Parks, 155 So. 3d at 613 (quoting La. R.S. 
40:1299.47(A)(2)(a))(emphasis in opinion).  
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In Re: Gumpert, 2014-0935 (La. App. 4 Cir. 9/25/14); -- So. 3d --*   
In this pre-panel medical malpractice claim, the plaintiff directed a subpoena duces tecum 
to a non-party hospital requesting the defendant physician's credentialing file. The 
defendant filed a motion to quash arguing the credentialing file was privileged and 
confidential under the Louisiana Peer Review Statute.7

 
On review, the Louisiana Court of 

Appeal for the Fourth Circuit interpreted the subpoena as seeking information solely as to 
what surgical procedures the physician was credentialed to perform, without regard for 
the reasons why. The Louisiana Fourth Circuit found this information was relevant to the 
plaintiff’s medical malpractice allegations of improper surgical technique, and ordered 
the trial court to conduct an in camera review and produce a list of the procedures the 
physician was credentialed to perform.  

 
Matranga v. Parish Anesthesia of Jefferson, L.L.C., 2014-0448 (La. App. 5 Cir. 
5/14/2015); -- So. 3d --*   
A Medical Review Panel convened and determined the defendants did not breach the 
standard of care, and provided, in pertinent part, the following written reason:  

(7) Upon the patient's arrest, the anesthesia team took out the endotracheal 
tube in an attempt to rule out a Wood clot plugging up the tube. The 
endotracheal tube was replaced successfully four (4) minutes after 
removal, not 11 or 12 minutes as indicated in other areas of the 
patient's chart.  

After a trial on the merits, the plaintiffs appealed the verdict in favor of the defendants, 
alleging the trial court erred in failing to redact the portions of the Medical Review 

                                                 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
 
7 La. R.S. 13:3715.3, titled "Peer review committee records; confidentiality," states, in pertinent 
part,  

[A]ll records, notes, data, studies, analyses, exhibits, and proceedings of: 
 
(2) Any hospital committee, the peer review committees of any medical organization.. 
.including but not limited to the credentials committee ... shall be confidential wherever 
located and shall be used by such committee and the members thereof only in the 
exercise of the proper functions of the committee and shall not be available for discovery 
or court subpoena regardless of where located[.]  

* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
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Opinion determining the patient was deprived of oxygen for only four minutes.8
 
The 

Louisiana Court of Appeal for the Fifth Circuit addressed the oxygen deprivation. It 
noted the contradictory portions of the patient's chart concerning the timing of events 
could be read without medical expertise. Thus, this was a question of fact not requiring a 
medical expert opinion. The amount of time the patient was deprived of oxygen was 
directly relevant to both breach and causation, and substantially affected the outcome of 
the case. Therefore, the Medical Review Panel Opinion contained an impermissible 
finding of material fact and it should have been excluded from consideration by the jury. 
The Louisiana Fifth Circuit ruled the trial court's error prejudiced the plaintiffs' case, and 
reversal was warranted. The ease was remanded to the trial court for a new trial.  
See "Loss of Chance" and "Informed Consent" sections, infra, for further analysis 
of this case.  
 
Winding v. Bryan, 2014-0388 (La. App. 4 Cir. 9/14/14); 148 So. 3d 956  
The trial court excluded the plaintiff's expert affidavit as a sanction for violating the pre-
trial scheduling order. Based on the plaintiff's lack of an expert witness, the trial court 
granted summary judgment and dismissed the case. On review, the Louisiana Court of 
Appeal for the Fourth Circuit applied the four factors intended to guide courts in making 
a case-by-case determination of the appropriate sanction for violating a pre-trial 
scheduling order.9 In the matter before it, there was no evidence that the plaintiff was at 
fault and her attorney assumed full responsibility for the tardiness. The violation occurred 
in the pre-trial context. Any prejudice to the defendant could be ameliorated by allowing 
the defendant to depose her expert. Finally, the misconduct had not been persistent. 
Accordingly, the Louisiana Fourth Circuit found the district court abused its discretion in 
excluding the plaintiff's expert affidavit and remanded the case for further proceedings.  
See also in the "Informed Consent" section, infra, Washington v. Ross, 2015-0717 
(La. App. 1 Cir. 5/6/15); -- So. 3d --*  (holding the trial court did not err in precluding 
the introduction of any evidence concerning the patient's informed consent)  

                                                 
8 The plaintiffs argued the MRP Opinion was wholly inadmissible because it impermissibly 
credited a portion of the medical records favorable to the defendants while discrediting other 
documentation within the medical records, thereby resolving a factual issue reserved for the trier 
of fact. The trial court rejected the plaintiffs’ arguments, finding the panelists were entitled as 
medical experts to review and interpret the medical records. 
 
9 The four factors include: (1) whether the attorney, the client, or both committed the 
misconduct; (2) the stage of the proceeding at which the violation occurred; (3) the presence 
or absence of prejudice to the opposing party; and (4) the nature and persistency of the 
misconduct. Winding, 148 So.3d at 962 (citing Benware v. Mums, 99-1410., p. 8 (La. 
1/19/00); 752 So.2d 841,846).  
 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
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VII. SUMMARY JUDGMENT 

Kinch v. Our Lady of Lourdes Regional Medical Center, 2015-603 (La. App. 3 Cir. 
12/9/15); -- So. 3d –* 

After defendant health care providers filed a motion for summary judgment based on the 
lack of expert testimony, plaintiff submitted an unsigned letter report from an expert prior 
to the hearing, to which the defendants objected. At the hearing on the motion, the 
plaintiff offered the experts affidavit verifying the unsigned letter report. The trial court 
admitted both the letter and the affidavit over the defendant’s objections, but found that 
they were not sufficient to meet the plaintiff’s burden on the motion for summary 
judgment. On appeal, the Louisiana Third Circuit held that expert testimony was required 
to support the plaintiff’s claim because the facts were not so obvious that a lay person 
could infer negligence. Furthermore, the Third Circuit agreed with the trial court that the 
expert report was insufficient to defeat summary judgment, finding that it was conclusory 
and failed to specifically address causation or to offer any factual basis for the opinion 
that the defendants were negligent. 
 
LeBoeuf v. Hospital Service Dist. No. 1, 2014-1730 (La. App.  1 Cir. 9/21/15); 2015 
WL 5547469 (not selected for publication) 
Plaintiffs’ medical malpractice action brought on behalf of their deceased mother was 
dismissed on summary judgment for lack of expert evidence. Plaintiffs appealed, 
asserting several assignments of error, including the argument that medical malpractice 
cases cannot be decided on summary judgment and plaintiffs have a statutory right to 
satisfy their burden of proof at trial, pursuant to La. R.S. 9:2794B.10 The Louisiana First 
Circuit found this argument to be “novel” but “wholly without merit,” explaining that 
there was nothing in the statutory provision that rendered it incompatible with summary 
judgment.  
 

Barrilleaux v. Board of Sup'rs of Louisiana State University, 2014-1173 (La. App. 1 
Cir. 4/24/15); -- So. 3d --* 
In this medical malpractice case, the district court granted summary judgment in the favor 
of a defendant physician on the basis of no expert testimony, but struck through a 
provision of the proposed judgment excluding the future allocation of fault to the 

                                                 
10 Plaintiffs relied on a portion of the provision which states that a “party ... shall have the right 
to subpoena any physician ... for a deposition or testimony at trial, or both, to establish the degree 
of knowledge or skill possessed, or degree of care ordinarily exercised”. 
 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
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dismissed physician. The plaintiff appealed, citing La. C. C. Pro. article 966(G) that 
establishes when a party is not negligent, not at fault or did not cause the injury or harm 
alleged, the district court shall so specify in the judgment to prevent that party from being 
considered in any subsequent allocation of fault. The reviewing court stressed the district 
court clearly stated in granting summary judgment that it was not declaring that the 
physician was not negligent or not at fault. Rather, there was no genuine issue of material 
fact as to the physician's negligence due to plaintiff’s failure to produce expert testimony. 
Therefore, the district court did not commit legal error in striking through the provision at 
issue.  

 
Durham v. Brown, 2014-1042 (La. App. 3 Cir. 3/4/15); 159 So. 3d 1149  
A patient's survivors filed a medical malpractice action against a surgeon, urologist, and 
hospital. The defendants filed motions for summary judgment, contending the plaintiffs 
could not meet their evidentiary burden, and attached the Medical Review Panel Opinion 
unanimously finding the defendants complied with the applicable standards of care. In 
response, the plaintiffs filed (1) an affidavit of a nurse which spoke to a potential breach 
by the hospital, (2) a letter purportedly written by a urologist opining the urologist 
breached the standard of care, and (3) an unsigned letter purportedly written by a 
physician contending there was a causal nexus between the alleged medical malpractice 
and the patient's death. The plaintiffs conceded the nurse could not testify as to causation, 
which they sought to prove through the physician letters. The Louisiana Court of Appeal 
for the Third Circuit stressed the unsworn and unverified letters were insufficient to 
establish a genuine issue of fact, and as such, the plaintiffs could not prove an essential 
element of their medical malpractice claims. The Louisiana Third Circuit affirmed 
summary judgment in favor of the physicians.  

Leday v. Lie, 2014-75 (La. App. 3 Cir. 10/1/14); 149 So. 3d 1253  
The district court granted summary judgment in favor of the plaintiffs on both liability 
and damages in this medical malpractice case. The defendant healthcare providers 
appealed arguing there were material issues of comparative fault and third party fault. 
The Louisiana Court of Appeal for the Third Circuit reviewed the record de novo. 
Although an affidavit from an MRP panelist concluded the defendants breached the 
standard of care, it noted the plaintiff was noncompliant with taking medications. 
Moreover, there was deposition testimony indicating the system in which medical records 
were sent from a non-party hospital to the defendants potentially delayed treatment. As 
such, the Louisiana Third Circuit found the record revealed evidence relative to 
comparative fault and third party fault, thereby precluding summary judgment. The court 
reversed summary judgment on both liability and damages.  
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McGrew v. Waguespack, 2014-0251 (La. App. 1 Cir. 12/30/14); -- So. 3d --*  
This medical malpractice action arose from a surgeon's alleged failure to appropriately 
diagnose, treat, and follow the plaintiff's back condition. In opposition to the defendant's 
motion for summary judgment, the plaintiff submitted his own affidavit identifying a 
treating physician he contended advised him there were mistakes in tine surgery at issue. 
Noting that the identified physician indicated she was not willing to assist the plaintiff as 
an expert witness, the trial court granted summary judgment. On review, the Louisiana 
Court of Appeal for the First Circuit held the plaintiff was not entitled to additional time 
to secure expert testimony to support his malpractice claim stressing three years had 
elapsed between the date of the alleged malpractice and the hearing on the motion for 
summary judgment. However, because the defendant's motion for summary judgment did 
not specifically address the plaintiff's informed consent allegations, the trial court erred in 
dismissing all theories of liability. Summary judgment may only be granted to those 
issues set forth in the motion under consideration by the trial court.  
 
Pertuit v. Jefferson Parish Hospital Service Dist. No.2 d/b/a East Jefferson  
General Hospital, 2014-0752 (La. App. 5 Cir 5/1412015); -- So. 3d --*  
In this overlap of medical specialties case, the defendant neurosurgeon filed a motion for 
summary judgment contending the plaintiff's expert, a radiologist, was not qualified 
under La. R.S. 9:2794(D)11 to opine regarding the applicable standard of care and a 
breach thereof. The trial court granted the defendant's summary judgment finding there 
was no material issue of fact. On review, the Louisiana Court of Appeal for the Fifth 
Circuit held the trial court erred by not first conducting a Daubert12 evidentiary hearing 
to determine whether the plaintiff's expert was qualified. The fact that the plaintiff's 
expert was not a neurosurgeon was not dispositive regarding whether she could testify as 
to the plaintiff’s non-surgical allegations against the defendant. Indeed, the plaintiff s 
allegation that the defendant failed to review the patient's chart was not peculiar to the 
discipline of neurosurgery. Accordingly, the Louisiana Fifth Circuit ruled the lower court 
erred in not affording the plaintiff an evidentiary hearing, and vacated the grant of the 
summary judgment as premature.  
 

                                                 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
 
11 La. R.S. 9:2794(D) states, in pertinent part:  
 

3. In determining whether a witness is qualified on the basis of training or 
experience, the court shall consider whether, at the time the claim arose or at the 
time the testimony is given, the witness is board certified or has other substantial 
training or experience in an area of medical practice relevant to the claim and is 
actively practicing it that area.  

12 Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993). 
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Steib v. Waguespack, 2014-0281 (La. App. 1 Cir. 11/7/14); -- So. 3d --*  
The plaintiffs alleged the blood bank's delay in delivering blood products contributed to 
the patient's death. The plaintiff introduced no expert testimony to establish the standard 
of care for blood banks, particularly the expected length of time to prepare and deliver 
blood for a patient. The Louisiana Court of Appeals for the First Circuit held this was not 
a case of obvious negligence where a lay person could infer the standard of care 
applicable to the blood bank without expert guidance, and summary judgment was 
warranted.  

Tatum v. Shroff, 49-518 (La. App. 2 Cir. 11/19/14); 153 So. 3d 561  
A Medical Review Panel determined the defendant physician did not breach the standard 
of care. In response to the defendant's motion for summary judgment, the plaintiff filed a 
physician's affidavit enumerating ways the physician was negligent, and concluded by 
stating it was more likely than not, with a reasonable degree of medical certainty, that the 
patient's death was caused by the defendant's failure to timely diagnose and treat the 
patient's congestive heart failure. The district court granted the defendant's summary 
judgment motion, finding the plaintiff's expert did not offer specific tests or treatment 
that the defendant failed to perform, and that the Medical Review Panel found the 
treatment to be within the standard of care. On appeal, the Louisiana Court of Appeal for 
the Second Circuit held the trial court made improper credibility assessments that are 
more appropriately made by the trier of fact, and remanded the case for further 
proceedings.  

VIII. JURY VERDICT FORMS 

Montz v. Williams, 15-221 (La. App. 5 Cir. 12/23/15); -- So. 3d –* 

Plaintiff brought a medical malpractice complaint after her bladder was injured during the 
course of a total hysterectomy. The medical review panel found that the surgeon met the 
standard of care and that the bladder injury was a well-known complication of the 
surgery. At trial, the jury rendered a verdict finding that the plaintiff did not prove the 
applicable standard of care and, thus, did not reach any further questions on the verdict 
form. The plaintiff moved for JNOV, which the trial court denied. On appeal, the 
Louisiana Fifth Circuit held that the plaintiff presented sufficient evidence to prove the 
applicable standard of care, which was simply informed consent. The court explained that 
the experts on both sides testified that informed consent was the appropriate standard, 
only disagreeing as to whether the defendant surgeon failed to meet that standard. 
Additionally, because the court felt that a view of the witnesses was essential to a fair 

                                                 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
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resolution of the evidence in this case, the court vacated the jury verdict and remanded to 
the trial court for a new trial. 
 

Banks v. Children's Hosp., 2013-1481 (La. App. 4 Cir.12/17/14); 156 So. 3d 1263  
After a trial on the merits, the jury returned an inconsistent verdict form, awarding 
damages for mental anguish and grief yet finding there was no causal nexus between the 
breach in the standard of care and the alleged injuries. When the trial judge questioned 
the jury, two jurors indicated they were confused by the instructions and believed they 
would benefit from further deliberations. However, the trial judge did not send the jurors 
back for further deliberations and instead, rendered a written judgment in favor of the 
defendant. On appeal, the plaintiffs contended the trial court failed to comply with La. 
C.C.P. art. 1813(E).13 The Louisiana Court of Appeal for the Fourth Circuit agreed, 
concluding the trial court committed legal error by failing to return the jury for further 
deliberations or order a new trial. Accordingly, the Louisiana Fourth Circuit next 
reviewed the record de novo to determine whether the plaintiffs proved their case by a 
preponderance of the evidence. Given the absence of any medical evidence to support the 
plaintiffs' experts' theories of causation, the plaintiffs failed to prove the breach in the 
standard of care caused a loss of chance, and the Louisiana Fourth Circuit affirmed the 
judgment of the trial court.  

 
 
 
IX. DAMAGES 

 
Falterman v. Schunemeyer, 2014-216 (La. App. 3 Cir.12/17/14); 153 So. 3d 1284  
After being awarded only $15,000 in past medical expenses, the plaintiff filed a motion 
for additur and/or new trial for the alleged inadequate damages award. The defendant 
physician filed a motion for a new trial. The trial court maintained the jury's verdict, but 
awarded the plaintiff an additional $100,000 for past and future pain and suffering. On 
appeal, the Louisiana Court of Appeal for the Third Circuit held the trial court violated 
La C.C.P. art. 1814 by not giving the defendant the option of accepting the reformed 
judgment or choosing to submit to new trial.14

 
The Louisiana Third Circuit remanded the 

                                                 
13 La. C.C.P. art. 1813 states, in pertinent part:  

E. When the answers are inconsistent with each other and one or more is likewise 
inconsistent with the general verdict, the court shall not direct the entry of 
judgment but may return the jury for further consideration of its answers or may 
order a new trial. 
 

14 La. C.C.P. art. 1814 states:  

If the trial court is of the opinion that the verdict is so excessive or inadequate that 
a new trial should be granted for that reason only, it may indicate to the party or 
his attorney within what time he may enter a remittitur or additur. This remittitur 
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matter to the trial court for the defendant to be given the opportunity to choose a new trial 
or to accept the trial court's proposed additur.  
 

X. LOSS OF CHANCE 
 
Matranga v. Parish Anesthesia of Jefferson, L.LC., 2014-0448 (La. App. 5 Cir. 
05/14/15); -- So. 3d --*  
In this medical malpractice claim arising from a patient's death, the plaintiffs did not 
specifically plead a loss of chance claim. After a trial on the merits, the plaintiffs 
appealed contending the trial court erred in excluding Louisiana law on the loss of a 
chance of survival in the jury instructions. On review, the Louisiana Court of Appeal for 
the Fifth Circuit stressed that Louisiana is a fact pleading state. Louisiana courts should 
construe pleadings to achieve substantial justice and avoid applying harsh technical rules 
of pleadings. Accordingly, the fact the plaintiffs did not specifically plead a loss of 
chance claim was irrelevant to its analysis. The loss of chance of survival doctrine was 
applicable because the plaintiffs claimed the patient died as a result of the alleged 
medical malpractice, and the trial court erred in omitting the jury instruction. However, 
the Louisiana Fifth Circuit declined to opine whether the trial court's error to instruct the 
jury on loss of chance in isolation constituted reversible error as the Opinion was 
reversed on other grounds. See, supra, "Evidentiary Matters" section. 
 
Pesses v. Angelica, 14-336 (La. App. 5 Cir. 11/25/14); -- So. 3d --*  
This medical malpractice plaintiff alleged the physician defendant failed to call for an 
emergency cardiac consultation, resulting in his loss of a chance for a better medical 
outcome following a heart attack. The trial court found the plaintiff failed to meet his 
burden of proof, and the plaintiff appealed. On review, the Louisiana Court ofAppeal for 
the Fifth Circuit determined the trial court failed to understand that the focus in a loss of 
chance claim is whether the doctor's action or inaction deprived the plaintiff of a chance 
to have a better medical outcome – not whether a better outcome would have, in fact, 
occurred. The medical testimony was clear that time is of the essence in treating a 
blockage in a coronary artery, and therefore, the plaintiff proved by a preponderance of 
the evidence that he had a chance of a better medical outcome at the time of the 
professional negligence, and the physician's failure to call for a cardiac consultation 
deprived the plaintiff of this chance. Accordingly, the Louisiana Fifth Circuit reversed the 
trial court and rendered judgment in favor of the plaintiff for the sum of $12,000 for his 

                                                                                                                                                             
or additur is to be entered only with the consent of the plaintiff or the defendant as 
the case may be, as an alternative to a new trial, and is to be entered only if the 
issue of quantum is clearly and fairly separable from other issues in the case. If a 
remittitur or additur is entered, then the court shall reform the jury verdict or 
judgment in accordance therewith.  

* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
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loss of a chance for a better medical outcome.  
 
Watson v. Glenwood Reg'l Med. Ctr., 49-661 (La. App. 2 Cir. 4/15/15); -- So. 3d --*  
In an attempt to avoid dismissal on the basis of prescription, the plaintiff argued a loss of 
chance claim is a cause of action separate and distinct from a cause of action for injury or 
death arising from medical malpractice. The Louisiana Court of Appeal for the Second 
Circuit stressed that although a loss of a chance claim is a separate cognizable injury, it is 
not an independent cause of action. Accordingly, the prescription period for the plaintiff's 
loss of chance claim commenced when she had constructive notice of the alleged medical 
malpractice.  

 
XI. DOCTRINE OF INFORMED CONSENT 

 
Arton v. Tedesco, 2014-1281 (La. App. 3 Cir. 4/29/15); -- So. 3d --*  
The defendant filed an exception of prematurity on grounds that the issue of informed 
consent was never submitted to the Medical Review Panel. The Louisiana Court of 
Appeal for the Third Circuit noted the plaintiffs alleged in their PCF Complaint and 
petition for Damages that the patient advised the defendants of his allergies to fresh 
frozen plasma before the medical procedure at issue. Thus, although the plaintiffs' PCF 
Complaint and petition for Damages did not specifically invoke the language of 
"informed consent, " the facts alleged were sufficient to place the defendant on notice that 
the issue of the patient's consent to receiving fresh frozen plasma was "a key, if not the 
central, issue in the case.”15 

Matranga v. Parish Anesthesia of Jefferson, L.LC., 2014-0448 (La. App. 5 Cir. 
5/14/15); -- So. 3d --*  
A Medical Review Panel convened and determined the defendants did not breach the 
standard of care, and provided, in pertinent part, the following written reason:  

                                                 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
 
15 The Louisiana Third Circuit further ruled that the exception of prematurity was untimely 
because it was not filed with or before the defendants' answer to the plaintiffs' petition for 
damages and, as such, the defendants had already waived the exception. 
 
 14 The Louisiana Court of Appeal for the Fifth Circuit noted that during the presentation of the 
defendants' case, they highlighted the inherent dangers in the patient's planned surgery, 
particularly in light of her deteriorated condition. This link could easily lead to the conclusion 
that the plaintiff acquiesced to her injury and subsequent death. 
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(1) The medical records indicate that a consent form was signed by the 
patient, and risks for anesthesia were discussed with the patient  

Prior to trial, the parties stipulated informed consent was not an issue. In a motion in 
limine, the plaintiffs argued evidence of the informed consent was irrelevant and 
prejudicial. However, the trial court determined any confusion regarding informed 
consent could be handled at trial using proper jury charges, and admitted the MRP 
Opinion in its entirety.  

Subsequently, the plaintiffs appealed the verdict in favor of the defendants, contending 
the trial court erred in failing to redact the portions of the Medical Review Opinion 
concerning informed consent. On review, the Louisiana Court of Appeal for the Fifth 
Circuit held the trial court erred in allowing any evidence of the patient's informed 
consent when informed consent was not at issue.16 The patient's consent to the procedure 
was irrelevant and presented a real danger of jury confusion. However, the Louisiana 
Fifth Circuit declined to opine whether the admission of irrelevant evidence of informed 
consent in a medical malpractice action is per se prejudicial. It did not reach the question 
whether the admission of the MRP Opinion concerning informed consent warranted 
reversible error in this case as the judgment was overruled on other grounds. See supra, 
"Evidentiary Matters" section.  

 
 
Ryder v. Manuel, 2014-1025 (La. App. 3 Cir. 2/4/15); 2015 WL 463661  
While undergoing a laparoscopy procedure to diagnose endometriosis, the patient's blood 
vessel was punctured and the physician converted the procedure to a laparotomy. The 
consent form at issue did not specifically address the possibility of a laparotomy 
procedure. However, it listed the puncture of a blood vessel as an associated risk and 
further authorized the physician-defendant to perform any other procedure in his 
judgment that was advisable for the patient's well-being. The Medical Review Panel 
determined the informed consent form was sufficient to address the complication 
sustained and the remedial procedure. To survive summary judgment, the plaintiff was 
required to establish the risk of a laparotomy was "material" by introducing expert 
testimony to define the existence, nature, and likelihood of the risk. Her failure to do so 
was fatal to her claim, and therefore, summary judgment was warranted.  
 

 
 
                                                 
16 The Louisiana Court of Appeal for the Fifth Circuit noted that during the presentation of the 
defendants' case, they highlighted the inherent dangers in the patient's planned surgery, 
particularly in light of her deteriorated condition. This link could easily lead to the conclusion 
that the plaintiff acquiesced to her injury and subsequent death. 
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Taylor v. Louisiana Mut. Medical Ins. Co., 2014-0727 (La. App. 4 Cir. 1/14/15); 
158 So. 3d 900  
In this medical malpractice case, the patient alleged she did not give informed consent to 
a total laparoscopic hysterectomy for the treatment of her fibroids because the defendant 
OB-GYN failed to disclose reasonable therapeutic alternatives to the surgery. To prevail 
on this claim, the plaintiff had to establish the alleged alternative therapy is an accepted 
medical treatment for the plaintiff s condition. After a bench trial on the merits, the trial 
court determined the plaintiff failed to meet this burden. On appeal, the Louisiana Court 
of Appeal for the Fourth Circuit reviewed the record. Two expert witnesses testified that 
Lupron therapy, the purported alternative treatment, was not a feasible option because its 
primary purpose is to shrink fibroids prior to a hysterectomy. One expert referenced data 
to the contrary and testified that Lupron therapy was a potential long-term treatment. 
However, the expert provided no specific information concerning this data. Therefore, the 
trial court did not commit manifest error in weighing the expert testimony, and the 
Louisiana Fourth Circuit affirmed the judgment dismissing the plaintiff’s claims.  
 
Washington v. Ross, 2015-0717 (La. App. 1 Cir. 5/6/15); -- So. 3d --*  
The Louisiana Court of Appeal for the First Circuit denied the defendant's Writ 
Application, stating the trial court did not abuse its discretion in granting the plaintiff's 
motion in limine to prohibit the defendants and their counsel, during jury selection and at 
trial on the merits, from discussing, arguing, asking witnesses to comment on and/or 
introducing evidence of the plaintiff's informed consent or that she was advised that bile 
duct injury was a risk of the surgery performed.17 
 
See also in "Summary Judgment" section, supra, McGrew v. Waguespack, 2014-0251 
(La. App. 1 Cir. 12/30/14); --So. 3d --* (holding the trial court erred in dismissing all 
theories of liability asserted by the plaintiff when doctor's motion for summary judgment 
did not address informed consent allegations)  
 

                                                 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
 
17 No further information is currently available for this Opinion. 
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XII. APPEALS 
 
Blackshear v.  Golden Age Nursing Center, LLC, 2014-0723 (La. App. 3 Cir. 2/4/15); 
158 So. 3d 179  
A deceased patient's son alleged the defendant emergency room physician inappropriately 
positioned his mother's PEG tube resulting in her death seven days later. After a trial on 
the merits, the jury concluded the physician breached the standard of care, but the 
evidence did not prove causation. The plaintiff appealed contending the jury erred in not 
finding a causal nexus between the breach and the alleged injuries. In its review of the 
record, the Louisiana Court of Appeal for the Third Circuit noted three experts testified 
that it was more likely than not that the patient's death was caused by medical 
malpractice, specifically that the physician's misplacement of the PEG tube caused a tear 
in the peritoneal cavity, resulting in an infection and the patient's eventual death. 
However, one expert and the defendant testified an x-ray confirmed that the patient's 
stomach tear and infection was not caused by the defendant's actions or inactions. The 
defendant also introduced the Medical Review Panel Opinion concluding the breach in 
the standard of care did not cause the death of the patient. Thus, the Louisiana Third 
Circuit determined there was a reasonable basis to support the jury's verdict, and affirmed 
the judgment.  

 
Gaffney v. Giles, 2014-0384 (La. App. 4 Cir. 4/29/15); -- So. 3d --*  
The plaintiff alleged the defendant physician breached the standard of care for Coumadin 
management when he failed to order serial testing of PT/INR levels, two to three times a 
week, for several weeks according to the PDR (physicians' Desk Reference) guidelines. 
After bearing all the evidence, the trial court determined the standard of care for 
prescribing and managing Coumadin was based on a physician's medical judgment, 
experience, and clinical practice. The PDR warnings and information were not intended 
to establish on its own the acceptable standard of medical care. The plaintiff appealed the 
judgment. The Louisiana Court of Appeal for the Fourth Circuit affirmed the trial court's 
determination that the physician appropriately managed the patient's medication.  

 
LeBlanc v. Islam, 49-530 (La. App. 2 Cir. 4/9/15); -- So. 3d --*  
The jury concluded the plaintiffs did not prove the defendant physician breached the 
standard of care. The plaintiffs filed a judgment notwithstanding the verdict (JNOV), 
which the trial court granted. On appeal, the reviewing court determined the record 
contained expert testimony that, if credited by the jury, supported the finding that the 
defendant met the standard of care. Thus, because the facts and inferences did not point 
so strongly and overwhelmingly in favor of the plaintiffs that reasonable persons could 
not arrive at a contrary verdict, the trial court erred in granting the JNOV. The court 
reversed the JNOV and reinstated the judgment in accordance with the jury's verdict.  

                                                 
* At the time of writing this presentation, this Opinion was not yet officially released for 
publication 
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Matherne v. Jefferson Parish Hosp. Dist. No.1, 14-403 (La. App. 5 Cir. 12/16/14); 
-- So. 3d --*  
A deceased patient's estate brought a medical malpractice action alleging the patient's 
death was caused by her fall sustained during her hospitalization. During a bench trial, 
the judge granted the hospital's motion for involuntary dismissal, and assigned in his 
reasons that there was nothing in the medical records to indicate the patient was moved to 
the bedside commode, and therefore, the patient must have moved herself. On review, the 
Louisiana Court of Appeal for the Fifth Circuit noted the plaintiff presented evidence 
strongly suggesting the patient was incapable of moving herself. Moreover, the CNA's 
testimony concerning the sequence of events surrounding the fall was contradicted by 
notations in the patient's medical chart. Therefore, the hospital's fault was a factual issue 
that could not be determined on motion for involuntary dismissal.  

Smith v. Lexington Ins. Co., 2014-781 (La. App. 3 Cir. 2/18/15); 157 So. 3d 1213  
This medical malpractice action arose from a physician allegedly puncturing a patient's 
tympanic membrane during the removal of a foreign body from his ear with a curette. 
After a bench trial, the court entered judgment in favor of the physician. On appeal, the 
Louisiana Court of Appeal for the Third Circuit determined that although one expert 
testified she would have referred the patient to a specialist, ultimately, this was not 
sufficient testimony establishing the physician breached the standard of care. 
Accordingly, the Louisiana Third Circuit upheld the judgment. 
 

XIII. CLAIMS OTHER THAN MEDICAL MALPRACTICE 
 

Royer v. Our Lady of the Lake Hosp., Inc., 2015-0009 (La. App. 1 Cir. 12/11/15); 2015 
WL 8910533 (not selected for publication) 
Heart patient filed suit against hospital and doctors claiming the hospital committed fraud 
by falsely representing the nature of its medical services and that the representations in 
the advertisements were not consistent with the treatment he received at the hospital. The 
court found that the trial court did not err in dismissing the fraud claims because the cited 
advertisements largely described either uncontested objective facts or subjective 
impressions about the hospital and its staff, and none of the cited advertisements were 
demonstrably false. There was nothing in the record to counter the hospital’s 
representation that it earned recognition for performance excellence, that it earned 
accreditation for chest pain response, that it had the largest and most modern ER in Baton 
Rouge, or that its staff was dedicated to medical excellence. While the plaintiff was free 
to argue that the medical treatment he received fell below the applicable standard of care, 
and/or to argue that the hospital failed to comply with its own guidelines for heart attack 
treatment, such claims properly sounded in medical malpractice, not fraud, as fraudulent 
intent “cannot be predicated upon mistake or negligence.” 
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Coverage Limited by Policy & Contract

In Re Deepwater Horizon, 2015 WL 674774 (Tex. Feb. 13, 2015)
• Coverage to an additional insured, when acquired by contract, is limited not only by the 

policy terms but also by the terms of the contract itself
• Distinguishing Evanston Ins. Co. v. ATOFINA, 256 S.W.3d 660 (Tex. 2008) (holding insured 

coverage governed by the policy language alone, not the indemnities assumed in the 
contract).

• Court noted that it has long held that insurance policies can incorporate limitations on 
coverage encompassed in extrinsic documents by reference to those documents. 

• If policy language directs reader to another document, then that document must be read 
in conjunction with the policy in order to determine existence and scope of additional 
insured coverage.

• Transocean only required to indemnify BP for above-surface pollution; therefore, BP only 
additional insured for above-surface (not subsurface) pollution.
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What are Actual Damages?

Cameron International Corporation v. Liberty Insurance Underwriters, No. 14-31321, 
2015 WL 7421978 (5th Cir. Nov. 19, 2015)
• Fifth Circuit certified to the Texas Supreme Court – can policy benefits and related 

attorney’s fees constitute “damage” under unfair competition/deceptive trade practices 
statutes?

• Analyzing Vail v. Texas Farm Bureau Mutual Insurance Co., 754 S.W.2d 129 (Tex. 1988) -
an insured who is wrongfully denied policy benefits may recover under the Insurance 
Code and need not show any injury independent from the denied policy benefits.

• Stakes are particularly high for commercial policyholders who typically cannot prevail on 
claims for mental anguish or other soft damages that a jury could treble.

• The issue is also under the scrutiny of state lawmakers. During this year’s legislative 
session, companion bills (SB1628; HB3787) that would have revised the Insurance Code 
to require an injury other than the loss of policy benefits were proposed, but failed.
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Say What You Mean
RSUI Indemn. Co. v. The Lynd Co., 466 S.W.3d 113 (Tex. Sept. 11, 2015)
• Reemphasized well-established rules of insurance policy interpretation that benefit policyholders.
• The Supreme Court noted that if only one party presents a reasonable interpretation of a policy, 

the policy is unambiguous and a reviewing court must adopt that party’s construction. 
• However, if both parties present reasonable interpretations of a policy’s language, a reviewing 

court must conclude that the policy is ambiguous. In that event, the Court must resolve the 
uncertainty by adopting the construction that most favors the insured—even if the construction 
proposed by the insurer appears to be more reasonable or a more accurate reflection of the 
parties’ intent. 

• In other words, if the insured presents a reasonable interpretation of a policy, a court must 
enforce that construction, even if the insurer also presents a reasonable interpretation. 

• Ultimately, the Court determined that the Limit of Liability endorsement was ambiguous, because 
it could reasonably be read to support either party’s proposed interpretation. As a result, the 
Court had to adopt the interpretation of the policy most favorable to the insured—Lynd’s
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Scheduled Premises Must be Scheduled

Daniels v. SMG Crystal, LLC, 162 So.3d 1248 (La. App. 4th Cir. Mar. 25, 2015)
• Issue: Whether language contained in a certificate of liability insurance which mentions an 

additional designated premises may amend/alter a CGL policy which unambiguously provides 
for coverage of only two designated premises.

• Rule:  An insurance policy should not be interpreted in an unreasonable or strained manner 
so as to enlarge or restrict its provisions beyond what is reasonably contemplated by its 
terms.  Unless a policy conflicts with statutory provisions or public policy, it may limit an 
insurer’s liability and impose and enforce reasonable conditions on the policy obligations the 
insurer contractually assumes.

• Analysis:  The CGL policy contains a designated premises endorsement which expressly limits 
coverage to two locations.  The accident occurred on a premise not insured under the CGL 
policy.  The certificate of liability language purporting to include coverage for the additional 
premise where the accident occurred does not create any rights, but was for the insured’s 
information only.

• Conclusion: The certificate of liability insurance did not amend, extend, or alter CGL policy to 
provide coverage to production company for attendee’s accident.  Further, because the policy 
excludes coverage for plaintiff’s claim, the insurer owed no duty to defend in this matter
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An Exclusion by Any Other Name…

Bilyeu v. National Union Fire Ins. Co. of Pittsburgh, P.A., 2015 WL 5714557 
(La. App. 2nd Cir. Sept. 30, 2015)

• Issue: Whether a policy that excludes coverage for certain dates, actors, or events 
may be considered ambiguous if the carve-out is not specifically labeled as an 
“exclusion.”

• Rule: Only if an insurance policy cannot be construed simply, based on its language, 
because of an ambiguity, will the court look to extrinsic evidence to determine 
parties’ intent.  The fact that an insurance policy provides general coverage, but then 
subjects it to certain exclusions, does not make the policy ambiguous.

• Analysis:  Here, the policies clearly excluded from coverage ERISA violations and 
prior wrongful acts.

• Conclusion: The policies provided no coverage.  Although certain provisions were not 
labeled explicitly as an “exclusion,” the clear import is an exclusion from coverage.  
As such, it does not create ambiguity with the coverage clause and there is no need 
to resort to extrinsic evidence for further interpretation.
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No Pro Rata Defense Costs 
Arceneaux v. Amstar Corp., 161 So.3d 115 (La. App. 4th Cir. Feb. 25, 2015)

• Issue: What is the scope of an insurer’s duty to defend in a long latency disease case where 
the insurer’s occurrence-based policies were in effect for only a portion of the time span 
during which the plaintiff’s alleged exposure occurred?  May an insurer’s duty to defend in a 
long latency disease case be prorated?

• Rule: The insurer’s duty to defend is generally broader than its obligation to provide coverage 
because the duty to defend arises whenever the pleadings disclose even a possibility of 
liability under the policy.  In a long latency disease case, the occurrence that triggers 
insurance coverage is the plaintiff’s exposure to harmful conditions within the policy period.

• Analysis: The “exposure trigger” rule is applicable here, where plaintiffs allege that 
continuous exposure to noise during the course of their employment caused hearing loss.  

• Conclusion: The “exposure trigger” used to determine what policies provided coverage 
applied to the insured’s employee’s long latency occupational hearing loss claims.  In a matter 
of first impression, the court held that an insurer’s duty to defend was not subject to pro rata 
allocation of defense costs based on periods of coverage, and thus, insurer was obligated to 
provide insured a complete defense going forward.
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UM Limits

Tuson v. Rodgers, 2015 WL 6675501 (La. 2015)
• Issue: Whether an insured’s modifications to a UM form selecting lower limits with a CSL 

indication in place of “each person” on the UM form was effective.
• Rule:  No policy of automobile insurance shall be delivered or issued for delivery in this state 

without UM coverage in an amount not less than the limits of bodily injury liability provided 
by the policy.  This mandate can be modified, and UM coverage is not applicable when any 
insured named in the policy either rejects coverage, selects lower limits, or selects economic 
only coverage.  Rejection, selection of lower limits, or selection of economic only coverage 
shall be made only on a form prescribed by the commissioner of insurance.

• Analysis: The form provided by the State Commissioner of Insurance at that time did not 
provide a box for addressing CSL policies.  

• Conclusion: The insured’s alteration of the form was not fatal to his attempt to select lower 
policy limits because the UM form provided by the Commissioner of Insurance at the time 
did not provide a means to select lower UM limits in a CSL policy.  The insurer should not be 
penalized for the State’s failure to provide an adequate UM form.  Thus, the insured’s 
handwritten modifications to the UM form selecting lower limits with an indication of 
combined single limit in place of “each person” on UM form was effective.
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Defense of Additional Insured

City of Kenner v. Certain Underwriters at Lloyd’s and Krewe of Argus, Inc., 2015 WL 
9589810 (La. App. 5th Cir. Dec. 30, 2015)

• Issue: Pursuant to a lease agreement, the lessee was required to obtain a CGL policy and name the 
lessor as an additional insured.  The lessee obtained the policy, which provided for indemnity and 
defense, and named the lessor as an additional insured.  Does the insurer owes a duty of defense 
to the additional insured?

• Rule: Insurance contracts should be interpreted to effect, not deny coverage.  The extent of 
coverage is determined from the intent of the parties as reflected by the words of the insurance 
policy.  When the words of an insurance policy are clear, explicit, and lead to no absurd 
consequences, courts must enforce the contract as written and make no further interpretation in 
search of the parties’ intent.

• Analysis: The insurance policy clearly covered the additional insured and set forth the right and 
duty to defend the primary insured against any.  A reading of the insurance documentation shows 
that the parties clearly intended to provide the City as an additional insured, with the same 
protections that were provided to the insured, which included the duty to defend.  The court is 
constrained to only consider the intent of the parties as specified in the insurance policy.

• Conclusion: Because the court finds that the insurance policy clearly provides for the insured’s 
duty to defend the City, there is no need to seek further interpretation of the parties’ intent on the 
issue.
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Homeowner’s Intentional Acts Exclusion

Haygood v. Dies, 174 So.3d 1211 (La. App. 2nd Cir. Aug. 12, 2015)
• Issue:  Where a dentistry board member is sued for alleged participation in a conspiracy to 

defame, libel, and slander another dentist, whether the member’s homeowner’s insurer owes a 
duty to provide coverage and/or a duty to defend. 

• Rule: To determine if an insurer owes the insured a duty to defend, the court is confined to the 
eight corners of the allegation and the insurance policy.  An insurer’s duty to defend is broader 
than its liability for damages.  An insurer has a duty to defend if there exists a single allegation in 
the plaintiff’s petition under which coverage is not unambiguously excluded.  While a contract of 
insurance may extend to cover the insured’s negligent slander, libel, or defamation of character, 
public policy forbids a person from insuring against his own intentional acts.

• Analysis: The allegations in the complaint were not that the member negligently relied on false 
information regarding the other dentist.  Rather, the allegations are that the member intentionally 
presented false and exaggerated claims in an effort to defame and slander the other dentist.  The 
personal injury coverage in the policy recognizes this public policy and provides exclusions that the 
publication of defamatory material with the insured’s knowledge of its falsity is an excluded 
intentional tort.

• Conclusion: The insurer has no duty to defend the member for the insured’s allegedly intentional 
acts.
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Assumed Liability Exclusion 
Chalmers, Collins & Alwell, Inc. v. Burnett & Company, Inc., 175 So.3d 1100 (La. App. 3d Cir. Oct. 7, 
2015)

• Issue: Where a policy contains an exclusion for bodily injury/property damage for which the insured is 
obligated to pay by reason of the assumption of liability in a contract or agreement, and the insured is sued 
based upon such contract, does the insurer owe a duty to defend the insured against that claim?

• Rule: The obligation of the insurer to defend is insured is broader than its obligation to indemnity its insured 
against liability.  Whether the insurer owes its insured a defense is usually determined within the allegations 
of the claimant’s petition.  Unless the petition unambiguously excludes coverage under those allegations, the 
insured is owed a defense.  Even where the petition discloses many acts or omissions for which there would 
be no coverage, the duty to defend may nonetheless exist if there is at least a single allegation that would not 
unambiguously be excluded.  If the policy unambiguously excludes coverage for purposes of the insurer’s duty 
to defend, the insurer owes no duty to pay sums its insured is legally obligated to pay.

• Analysis: Here, the insured’s liability arose from assumption of liability in a contract/agreement with a third 
party.  The insured’s policy contains a number of exclusions, including one for bodily injury/property damage 
for which the insured is obligated to pay by reason of the assumption of liability in a contract or agreement.

• Conclusion: Because the reconventional demand asserted against the insured asserts facts that constitute 
liability under a contract, acts of negligence which are excluded under the policy, the insurer owes no duty to 
defend. 
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Bad Faith Damages
Kelly v. State Farm Fire & Cas. Co., 169 So.3d 328 (La. 2015)

• Issue: Can an insurer be found liable for bad faith failure to settle claim when the insurer never received a firm settlement offer? Can an 
insurer be found liable for misrepresenting or failing to disclose facts that are not related to the insurance policy’s coverage?

• Rule: Third parties have no cause of action under La. R.S. 22:1973, which describes an insurer’s general duties and an exclusive list of 
actionable breaches of those duties for which third party claimants can recover. The basis for an insured’s cause of action for a breach of the 
implied covenant of good faith and fair dealing are not limited to the prohibited acts listed in the statute.  The statute imposes on an insurer an 
affirmative duty – two positive steps to meet the duty are listed.  Particularly, an insurer is required to adjust claims fairly and promptly and to 
make a reasonable effort to settle claims with the insured or the claimant, or both.  Finally, the statute prohibits misrepresenting pertinent 
facts or insurance policy provisions relating to any coverages at issue.

• Analysis: The relationship between an insurer and a third party claimant is adversarial.  The relationship between an insurer and the insured is 
fundamentally different because a liability insurer is the representative of the interests of its insured and, when the insurer is handling claims, 
it must carefully consider not only its own self interest but also its insured’s so as to protect the insured from exposure to excess liability.  Thus, 
to grant third party claimants a statutorily-recognized cause of action for an insurer’s bad faith, while leaving insured only a jurisprudentially 
recognized cause of action, would be an absurd and inequitable result. Secondly, a “firm settlement offer” is not listed as a requirement 
anywhere in the statute.  To impose the requirement of a firm settlement offer would essentially amount to adding words not included in the 
statute.  Practical considerations also support the conclusion that a firm offer is not required as a condition for finding the insurer has acted in 
bad faith.  The insured has no control over whether a firm offer will be submitted.  Yet, the insurer has undertaken the obligation to protect the 
insured, despite the fact that it has no control either.  In every case, the insurer is held to a duty to discharge its policy obligations to its insured 
in good faith – including the duty to defend the insured against covered claims and to consider the interests of the insured in every settlement.  

• Conclusion:  A firm settlement offer is unnecessary for an insured to sustain a cause of action against an insurer for a bad faith failure to settle 
claim, because the insurer’s duties to the insured can be triggered by information other than the mere fact that a third party has made a 
settlement offer.  An insurer also may be found liable for misrepresenting or failing to disclose facts that are not related to the insurance 
policy’s coverage.
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Puff, Puff, Pay
Burley v. New York Life Insurance Co., 2015 WL 7566495 (La. App. 3d Cir. Nov. 25, 2015)

• Issue: Whether the beneficiary of a life insurance policy is entitled to proceeds where the insured inaccurately 
answered one question with regard to prior drug use.

• Rule: In any application for life, annuity, or health and accident insurance made in writing by the insured, all 
statements made shall, in the absence of fraud, be deemed representations and not warranties.  The falsity of 
any such statement shall not bar the right to recovery under the contract unless either one of the following is 
true: (1) the false statement was made with actual intent to deceive or (2) the false statement materially 
affected either the acceptance of the risk or the hazard assumed by the insurer under the policy. Intent to 
deceive is determined from circumstances indicating the insured’s knowledge of the falsity of the 
representations made in the application.  To prove materiality of a false statement, the insurer must show 
that the statement was of such a nature that, had it been true, the insurer would either not have contracted 
or would have contracted only at a higher premium rate.

• Analysis: The beneficiary proved the existence of the policy and the insured’s death certificate.  The insurer 
then bears the burden of proof to show that the falsity of the statement was made with actual intent to 
deceive or was material.  The insurer failed to do so here and thus, failed to show an affirmative defense.

• Conclusion: Where the insured establishes a prima facie entitlement to the insurance policy 
proceeds and the insurer fails to establish an affirmative defense of falsity of the inaccurate 
response, then the beneficiary is entitled to receive the proceeds.
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Flood in Federal

Rodriguez-Roble v. American National Property and Casualty Co., 176 
So.3d 660 (La. App. 5th Cir. Sept. 23, 2015)

• Issue: Whether a Louisiana state court lacks subject matter jurisdiction to 
hear cases arising under the National Flood Insurance Program.

• Rule: Under the NFIP, federal courts enjoy exclusive jurisdiction over the 
denial and adjustment of flood insurance claims.

• Analysis: This flood insurance claim has been brought before a Louisiana state 
court, rather than a federal court.

• Conclusion: Louisiana state courts lack subject matter jurisdiction to deny or 
adjust flood insurance claims arising under the NFIP.
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Insurers Must Support Motion

Wilson v. Two SD, LLC, 2015 WL 9435867 (La. App. 1st Cir. Dec. 23, 2015)
• Issue: Whether summary judgment is appropriate on the basis that a work product exclusion 

precludes coverage for a contractor’s building of a defective home, where the motion for 
summary judgment does not address application of the work product exclusions to the 
claims.

• Rule: A motion for summary judgment shall only be granted if the pleadings, depositions, 
answers to interrogatories, and admissions, together with the affidavits, if any, admitted for 
the purposes of the motion for summary judgment, show that there is no genuine issue of 
material face, and that the mover is entitled to judgment as a matter of law.

• Analysis: The motion for summary judgment merely references an attached insurance policy 
and notice of the cancellation and concludes with a prayer.  The motion does not assert that 
the issues under consideration include whether the work product exclusions apply.

• Conclusion: The motion for summary judgment did not address the application of work 
product exclusions; thus, the trial court erred in granting summary judgment on that basis.
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Insurance Agent’s Duty

Collins v. State Farm Ins. Co., 160 So.3d 987 (La. App. 4th Cir. Feb. 4, 
2015)

• Issue: Whether an insurance agent has a duty to inform an insured of its 
decision not to renew an insurance policy.

• Rule: An insurance agent owes a reasonable diligence to his customer.  The 
duty of reasonable diligence is fulfilled when the agent procures the 
insurance requested.  

• Analysis: The insurer mailed a notice to the insured regarding non-renewal.  
There was no further duty to inform the insured.

• Conclusion: An insurance agent has no duty to inform an insured of the 
insurer’s decision not to renew an insurance policy.  
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You Must Arbitrate
Courville v. Allied Professionals Insurance Co., 174 So.3d 659 (La. App. 1st Cir. June 5, 2015)

• Issue: Whether the Federal Arbitration Act and Liability Risk Retention Act preempt Louisiana’s Direct Action statute 
and statute prohibiting enforcement of arbitration provisions.

• Rule: The FAA specifically allows arbitration clauses in contracts and makes no exception for insurance contracts.  A 
valid arbitration clause in any contract should be enforceable under the FAA, which would preempt or supersede any 
Louisiana law to the contrary.  But, there are exceptions under the McCarran-Ferguson Act.  The MFA commits the 
regulation of insurance to state law by providing that any state law enacted for the purpose of regulating insurance 
will trump or reverse preempt any contrary federal law that does not relate specifically to insurance.  To overcome 
any state’s authority to regulate insurance under the MFA, the federal law must contain a clear statement that it is 
meant to apply to the insurance business.  The MFA will reverse preempt federal law, making it inapplicable to state 
insurance law when (1) the federal statute is not specifically related to the insurance business, (2) the state statute 
was enacted to regulate insurance and (3) the application of the federal statute would invalidate, impair, or 
supersede the state statute.

• Analysis: The Direct Action Statute provides a means for injured parties to sue insurers directly.  Louisiana has also 
enacted a statute that effectively prohibits the enforcement of arbitration provisions in the context of insurance 
disputes.  It’s clear that the FAA does not regulate the business of insurance.  It is also clear that application of the 
FAA would act to invalidate or supersede the effects and purpose of the state statutes.  The LDAS regulates the 
business of insurance.

• Conclusion: The FAA is reverse preempted by the MFA. The LDAS did not apply to insurer. Statute prohibiting 
arbitration provisions preempted. Arbitration provision valid and plaintiffs’ claims against insurer subject to 
arbitration.  
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Subrogation Waiver

Beslin v. Anadarko Petroleum Corp., 175 So.3d 1134 (La. App. 3d Cir. Oct. 7, 2015)
• Issue: Whether an insurer waives its subrogation claims against other companies when its insured 

enters into a master service agreement and drilling contract requiring waiver of subrogation.
• Rule: When the language of an insurance policy is clear and unambiguous, a reasonable 

interpretation consistent with the obvious meaning and intent of the policy must be given.
• Analysis: The master service agreement between Anadarko and OES required a waiver of 

subrogation by OES’s worker’s compensation insurer.  In its drilling contract with Grey Wolf, 
Anadarko assumed all liability for Grey Wolf and agreed to defend and indemnify and hold 
harmless Grey Wolf with regard to any claims for bodily injury made against Grey Wolf as a result 
of work it performed under the contract. The waiver endorsement in the insurance policy stated 
that the insurer would not enforce its right to recover payment from anyone named in the 
schedule.  The schedule provided included all persons or organizations that are parties to a 
contract that requires the insured to obtain the endorsement. 

• Conclusion: Yes, the contractual relationships between Anadarko and Grey Wolf and Anadarko 
and OES required OES’s insurer to waive any rights of subrogation against Anadarko and Grey Wolf, 
as a contractor indemnitee, arising out of claims arising under those contracts.  This is despite the 
fact that the terms of the master service agreement and drilling contract do not satisfy the 
requirements of the subrogation waiver endorsement in the insurance policy.

18



Promise to Pay

Rain and Hail, LLC v. Davis, 165 So.3d 1204 (La. App. 2nd Cir. May 20, 2015)
• Issue: Whether an insurer met its burden of proving the insured’s liability on a promissory note 

representing unpaid premiums on a multi-peril crop insurance policy, even though the insurer 
failed to attach a signed promissory note.

• Rule:  Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, 
and admissions, together with affidavits, if any, admitted for the purpose of the motion for 
summary judgment, show that there is no genuine issue as to material fact and that the mover is 
entitled to judgment as a matter of law.  Once the motion for summary judgment has been 
properly supported by the moving party, the failure of the non-moving party to produce evidence 
of a material factual dispute mandates the granting of the motion.

• Analysis: The insurer presented the policy that covered the year prior to the policy period at issue 
and that included a promissory note signed by the insured, a reporting form for the policy stating 
that the policy was a continuing one, and a promissory on the section of the application and 
reporting form for the policy year at issue with the phrase “See Attached” in the signature blank.  
The “See Attached” page was attached to the insurer’s amended memorandum in support of its 
motion for summary judgment.

• Conclusion: The insurer met its burden of establishing the insured’s liability even though the 
insurer did not attach to its petition or motion for summary judgment a signed promissory note 
for the policy period at issue.
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The Check is in the Mail
Edwards v. Louisiana Farm Bureau Mut. Ins. Co., 2015 WL 5522010 (La. App. 1 Cir. Sept. 18, 2015)

• Issue: Whether Louisiana’s statutes requiring an insurer to pay any “claim” due to an insured within certain 
time periods applies to judgments obtained by an insured against its insurer.

• Rule: Statutes that are penal in nature must be strictly construed.  La. R.S. 22:1892 requires insurers to pay 
the amount of any claim due any insured and imposes penalties if the insurer arbitrarily, capriciously, or 
without probable cause, fails to make such payment within 30 days after receipt of satisfactory proofs of loss 
of that claim.  Similarly, La. R.S. 22:1973 imposes an obligation of good faith and fair dealing on an insurer, 
including the affirmative duty to adjust claims fairly and promptly and to make a reasonable effort to settle 
claims with the insured or claimant, or both.  Penalties may be imposed if an insurer arbitrarily, capriciously, 
or without probable cause fails to pay the amount of any claim due any person insured by the contract within 
60 days after receipt of satisfactory proof of loss.  

• Analysis: The insured obtained judgments against its automobile insurer, which the insurer failed to pay 
within 60 days of the judgment becoming final. None of the statutes define a “claim.”  However, there is 
Supreme Court precedent holding that a settlement is not an insurance claim arising under a contract of 
insurance.  The enforcement of a judgment, like the enforcement of a settlement, is not an insurance claim 
arising under a contract of insurance.

• Conclusion: The judgments were not a “claim” within the meaning of statutes imposing penalties for an 
insurer’s failure to timely pay claims.
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TRENDS AND DIRECTIONS 
IN THE TOXIC TORT WORLD 

 

I. CAUSATION – THE ULTIMATE QUESTION. 

 

Defendant:  There must be a legitimate, scientific connection between the  
   claimed exposure and the claimed injury. 

A plaintiff cannot recover without showing the exposure to a chemical was of “such a 
level so as to cause the injuries they complained of.” Trent v. PPG Indus., Inc., 05-989, 
p. 7 (La. App. 3 Cir. 5/10/06), 930 So. 2d 324, 329. 

“[W]hen the scientific evidence does not provide for exposure beyond the potentially 
harmful levels, recovery should not be allowed.” Molden v. Ga. Gulf Corp., 465 F. Supp. 
2d 606, 612 (M.D. La. 2006). 

“Guesses, even if educated, are insufficient to prove the level of exposure in a toxic 
tort case.”  Mitchell v. Gencorp Inc., 165 F.3d 778, 781 (10th Cir. 1999) 

 

Plaintiff:  Subjective temporal symptoms consistent with MSDS sufficient. 

Exposure data is invalid, inapplicable, non-credible.  Without individual personal 
monitoring on each specific plaintiff, their exposure level cannot be proven to be 
non-harmful.  (Note the BOP switch.) 

Not missing work, not seeking medical attention (until directed months later by their 
lawyer to their litigation doctor) is meaningless. 

The MSDS (a hazard based document, not a risk based document) trumps everything. 

Consistent With = Caused By 

Louisiana Supreme Court: 

The test for determining the causal relationship between the tortious conduct and 
subsequent injuries is whether the plaintiff proved through medical testimony that it 
was more probable than not that subsequent injuries were caused by the accident. 
Lasha v. Olin Corp., 625 So.2d 1002, 1005 (La.1993). 
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MSDS + “qualitative” exposure (rather than quantitative exposure) + 
Contemporaneous/near-contemporaneous symptoms consistent with the MSDS + 
medical confirmation = specific causation. 

 “Substantial evidence” supporting trial court’s causation determination despite the 
absence of scientific exposure level data. 

Arabie v. CITGO Petroleum Corp., 2010-2605 (La. 3/13/12), 89 So. 3d 307, 321  (case 
originating in the 14th JDC in which damages were stipulated to be < $50K). 

 

The problem: 

A meaningful Daubert analysis is essential to determine specific causation, as well as 
what, if any, “qualitative” evidence should be considered to prove specific causation. 

We believe a plaintiff must prove level of the exposure using techniques subject 
to objective, independent validation in the scientific community. See Moore v. 
Ashland Chemical, Inc., 151 F.3d 269, 276 (5th Cir.1998) (en banc). At a 
minimum, the expert testimony should include a description of the method 
used to arrive at the level of exposure and scientific data supporting the 
determination. The expert's assurance that the methodology and supporting 
data is reliable will not suffice. Id. “Scientific knowledge of the harmful level of 
exposure to a chemical plus knowledge that plaintiff was exposed to such 
quantities are minimal facts necessary to sustain the plaintiff's burden in a toxic 
tort case.” Allen, 102 F.3d at 199. Absent supporting scientific data, Mitchell's 
estimates and Herron's conclusions are little more than guesswork. Guesses, 
even if educated, are insufficient to prove the level of exposure in a toxic tort 
case. See Daubert, 509 U.S. at 589, 113 S.Ct. at 2795 (unsupported speculation 
and subjective belief insufficient to meet Fed.R.Evid. 702's reliability 
requirement). 

Mitchell v. Gencorp Inc., 165 F.3d 778, 781 (10th Cir. 1999) 
 
See Burst v. Shell Oil Co., 104 F. Supp. 3d 773 (E.D. La. 2015) for an excellent example 
of what a proper Daubert analysis should entail. 

But, what if the trial court fails to conduct a proper Daubert analysis? 

“The function of the Court of Appeal is to correct errors, not make choices it prefers 
over the District Court when there are two or more permissible views of the evidence. 
. . .  Under a proper manifest error review, the analysis by the reviewing court should 
focus on whether there was clear error for lack of a reasonable basis in the 
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conclusions of the factfinder. Rarely should a District Court's choice of expert(s) be 
found clearly wrong because it is so difficult to find a reasonable basis does not exist 
for the expert's opinion relied upon by the District Court. It is destructive to the 
manifest error analysis for a reviewing court to make its choice of the evidence rather 
than look for clear error in the reasonable basis found by the trier of fact.” 

Hayes Fund for First United Methodist Church of Welsh, LLC v. Kerr-McGee Rocky Mountain, 
LLC, 2014-2592 (La. 12/8/15) 

 

II. THERE IS NO SUCH THING AS IRRELEVANT EVIDENCE 

 
19 Well, let me just say this. This matter-- after an 
20 eight-day trial on the merits wherein liability was 
21 stipulated to by CITGO, the only question was causation 
22 and damages with regard to the injuries alleged by the 
23 plaintiffs. 

Page 1 of oral reasons for decision. 

Defendants sometimes stipulate to fault, preferring to challenge only the issues of 
exposure and damages. 

Logical relevant evidence should include exposure circumstances (location, levels, 
duration), nature and properties of the exposure agent(s), symptoms, treatment,  and 
damages. 

Yet, in bench trials (damages stipulated < $50K) ANYTHING may be allowed into 
evidence because of presumption that judge will only rely on relevant evidence in 
reaching the final decision. 

• Decades of historical operational and environmental history. 
• Any picture ever taken (regardless of location or subject) 
• Any epidemiological study  

 

La. Code Evid. art. 404 
B. Other crimes, wrongs, or acts. (1) Except as provided in Article 412, evidence of other 
crimes, wrongs, or acts is not admissible to prove the character of a person in order to show that 
he acted in conformity therewith. It may, however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake 
or accident, provided that upon request by the accused, the prosecution in a criminal case shall 
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provide reasonable notice in advance of trial, of the nature of any such evidence it intends to 
introduce at trial for such purposes, or when it relates to conduct that constitutes an integral part 
of the act or transaction that is the subject of the present proceeding. 

 

III. FEAR OF FUTURE INJURY  

Bonnette v. Conoco, 837 So. 2d 1219 (La. 2003) (14th JDC Damages < $50k 
stipulated). 

Property owners sue after buying soil and finding it contained asbestos residue.  

Trial Court Exposure to asbestos > background levels.  A “slight increased risk of 
developing asbestos-related disease. 

 Reasonable fear plaintiffs are more likely to develop cancer than they 
were prior to exposure. 

* $10k for “physical injury and increased risk of developing asbestos-
related cancer. 

* $12.5k for past, present and future mental anguish. 

LA Supreme Court  

 Increased Risk of Cancer 

  Adams v. Johns-Manville, 783 F.2d 589 (5 Cir. 1986). 

 Possibility of future cancer, w/o evidence sufficient to establish 
that exposure “probably” caused an increased risk of cancer 
rendered evidence of increased risk of cancer and mental anguish 
inadmissible. 

  Bourgeois v. A. P. Green Industries, 716 So. 2d 355 (La. 1998). 

 Allowed medical monitoring costs as compensable damage item if 
1) significant exposure to a proven hazardous substance, 2) 
resulting in “significant increased risk of contracting serious latent 
disease.”, 3) disease risk is greater than (i.e. a quantifiable increased 
risk) a) risk of disease for non-exposed, and b) chance of general 
public developing disease. 
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 Agreed with trial court’s assessment of slight exposure (above ambient levels) 
and slight increased risk of future disease. 

 Majority of other jurisdictions don’t recognize cause of action for increased risk 
 of future injury when potential future occurrence is speculative or merely 
 possible. 

 Declined to extend Bourgeois to allow recovery of compensatory damages for 
 a “slightly” increased risk of developing cancer.  @ 1231. 

  No significant exposure. 

  No quantification of the degree of exposure experienced. 

 No recovery for increased risk of developing future disease from slight 
 exposure resulting in slight increased risk of future disease. 

 Mental Anguish 

  Anderson v. Welding Test Laboratory, Inc., 304 So. 2d 351 (La. 1974). 

  Allowed mental anguish award.  Right hand permanently disabled by  
  radiation burns. 

  Appellate court had reduced trial court’s $25K general damage award to  
  $10K.   

   “We find, for instance, no warrant for the intermediate 
court to disregard as noncompensable the fear with which the 
plaintiff lives every day that the condition in his hand might 
start spreading and he might have to lose his fingers. See Tr. 
51. While to a scientist in his ivory tower the possibility of 
cancerous growth may be so minimal as to be untroubling, we 
are not prepared to hold that the trier of fact erred in finding 
compensable this real possibility to this worrying workman, 
faced every minute of his life with a disabled and sometimes 
painful hand to remind him of his fear.” 

 

 Anderson allowed mental anguish award when accompanied by a 
 manifest physical injury (which injury continued being symptomatic and 
 causing problems). 

 Recognized problems inherent in awarding damages for mental disturbance in 
 the absence of manifest physical injury in exposure cases. 
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 To recover emotional distress damages in the absence of manifest physical 
 injury, must prove the claim is not spurious by showing a particular likelihood 
 of genuine and serious mental distress arising from special circumstances. 

 Expression of generalized fear but did not seek medical treatment for 
 their  alleged physical concerns, apart from pre-trial psychiatric 
 evaluation  requested by plaintiff’s counsel. 

 Therefore, insufficient to prove particular likelihood of genuine and serious 
 mental distress.  @ 1236. 

 

Arabie v. CITGO Petroleum, 89 So. 3d 307 (La. 2012) (14th JDC Damages < $50k 
stipulated) 

LA Supreme Court  

 Brief discussion of Bonnette. 

  De minimis exposure. 

  “Bonnette court distinguished its holding from that in Anderson v.   
  Welding Testing Laboratory, recognizing that fear of contracting cancer,  
  when accompanied by physical injury, is compensable.” 

Note: No attempt to discuss fear of increased risk of cancer vs. mental anguish 
recovery. 

 Bonnette discussed Anderson as part of its mental anguish recovery discussion.  In 
fact, award at issue in Anderson was a $25k general damage award that the appellate 
court reduced to $10k. 

 If you ignore the fact that Anderson involved ongoing symptomology (hand 
still swollen, painful, could not be fully closed or extended and gripping ability 
impaired), then you ignore the essence of Anderson. 

 

Here, each plaintiff testified to a fear of contracting cancer in  
the future as a result of his exposure to the toxic chemicals 
contained in the slop oil for a period of weeks. As we said 
in Anderson, “While to a scientist in his ivory tower the 
possibility of cancerous growth may be so minimal as to be 
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untroubling, we are not prepared to hold that the trier of fact 
erred in finding compensable this real possibility to th[ese] 
worrying workmen.” Anderson, 304 So.2d at 353. We find 
that the lower courts did *323 not err in awarding plaintiffs 
damages for fear of future injury. 

 

 Arabie court ignored the distinctions it recognized in Bonnette (fear of increased 
cancer risk vs. mental anguish damages) and blended that analysis. 

So what happened to no recovery for increased risk of developing future disease for 
slight exposure resulting in slight increased risk of future disease? 

You could argue that the Court allowed recovery for an expressed fear of cancer 
following symptomology that had resolved years earlier (but nowhere approaching the 
ongoing physical symptomology in play in Anderson).   However, the issue of physical 
injury (ongoing or otherwise) was never addressed specifically in the short discussion 
in Arabie. 

So what happens if: 

• Slight exposure.  (No quantitative measurement.) 
• No medical professional (or anyone else on this earth) has told plaintiff that he 

has an increased future risk of cancer. 
• The plaintiff’s lawyer-directed medical doctor agrees that it is more probable 

than not that plaintiff will not have any significant future health problems. 
• The plaintiff’s lawyer-directed medical doctor agrees that it is more probable 

than not that the plaintiff will not get cancer as a result of his exposure. 
• The plaintiff’s epidemiologist opines that plaintiff’s exposure has increased the 

plaintiff’s risk of getting cancer in the future, but can’t quantify the degree of 
that claimed increase risk. 
 

IV. LOSS OF ENJOYMENT OF LIFE  

[L]oss of enjoyment of life is conceptually distinct from other components of general 
damages, including pain and suffering. Pain and suffering, both physical and mental, 
refers to the pain, discomfort, inconvenience, anguish, and emotional trauma that 
accompanies an injury. Loss of enjoyment of life, in comparison, refers to detrimental 
alterations of the person's life or lifestyle or the person's inability to participate in the 
activities or pleasures of life that were formerly enjoyed prior to the injury.... Given 
the conceptual difference between pain and suffering and loss of enjoyment of life, a 
separate award for loss of enjoyment of life is warranted and is not duplicative of the 
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award for pain and suffering, if the damages resulting from the loss of enjoyment of 
life are sufficiently proven. 

McGee v. A C and S, Inc., 05–1036, p. 4 (La.7/10/06), 933 So.2d 770, 775. 

 

In cases involving minor injuries, however, the addition of loss-of-enjoyment damages 
may not square with the nature of the alleged injuries. It is rare, at best, in Louisiana 
jurisprudence to find loss-of-enjoyment awards in addition to pain and suffering 
where the claims are for minor discomfort. More commonly, courts award loss-of-
enjoyment damages with more serious injuries that have distinguishable pain and 
suffering and lost enjoyment components. See e.g. Cormier v. Republic Ins. Co., 11-632 
(La. App. 3 Cir. 1/18/12); 118 So. 3d 16 (court awarded loss-of-enjoyment damages, 
in addition to pain and suffering damages, to a plaintiff whose independence and 
social activities were stunted after a cervical fusion caused her 15% total body 
impairment); Rivere v. Union Pac. R.R. Co., 93-1132 (La. App. 1 Cir. 10/7/94); 647 So. 
2d 1140 (district court did not abuse discretion in awarding loss-of-enjoyment 
damages, in addition to pain and suffering damages, to a 22-year old plaintiff after he 
sustained permanent, partial disabilities in a truck-train collision that interrupted his 
schooling and left him unable to use any arm or hand for three months and who 
could not feed, bathe or clean himself during that time).  

The question for minor alleged health effects is whether it is logical to award damages 
for both general pain and suffering and lost enjoyment when the result of the minor 
health complaint is that it makes life less enjoyable (as opposed to any type of 
consequential pain and suffering)?   

 

V. THE CONTINUED PUSH FOR FORMULA DAMAGES 

We are mindful that our supreme court has on occasion disapproved the use of 
formulas in arriving at damage awards. See McFarland v. Illinois Cent. R.R. Co., 241 La. 
15, 127 So.2d 183 (1961). However, the jurisprudence is replete with exceptions to 
this general rule. This court in Hebert v. Travelers Insurance Co., 245 So.2d 563, 565 
(La.App. 3 Cir.), writ denied, **14 258 La. 903, 248 So.2d 332 La.1971), while 
acknowledging the general rule, used a mathematical formula to arrive at its award for 
general damages: 
 

Under this method, it is determined what the plaintiff's pain and suffering is 
worth in monetary terms for a given unit of time and then that figure is 
multiplied by the number of the said units of time contained in the expected 
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duration of the pain and suffering. Thus a final figure is arrived at which 
supposedly represents a reasonable picture of what the amount of general 
damages should be. Although our Supreme Court has generally rejected the use 
of mathematical formulae in the determination of the amounts of damages, 
Pennington v. Justiss–Mears Oil Co., 242 La. 1, 134 So.2d 53 [1961]; McFarland v. 
Illinois Central Railroad Co., 241 La. 15, 127 So.2d 183 [1961], the unit-of-time 
argument was approved by our brothers of the First Circuit in Little v. Hughes, 
La.App., 136 So.2d 448 [1961]. 

Plaintiffs also note this court in Moraus v. Frederick, 05–429 (La.App. 3 Cir. 11/2/05), 
916 So.2d 474, found the trial court's use of a per month award for injuries suffered 
to be appropriate under the law. As plaintiffs also point out, more relevant than the 
trial court's methodology *252 in arriving at its awards of general damages, is whether 
the award rendered has a reasonable relationship to the damages proven and was 
within the trial court's vast discretion. See Kilpatrick v. Alliance Cas. and Reinsurance Co., 
95–17 (La.App. 3 Cir. 7/5/95), 663 So.2d 62, writ denied, 95–2018 (La.11/17/95), 664 
So.2d 406. 
 

Anthony v. Georgia Gulf Lake Charles, LLC, 2013-236 (La. App. 3 Cir. 5/21/14), 146 So. 
3d 235, 251-52 writ denied, 2014-2102 (La. 11/26/14), 153 So. 3d 425 (14th JDC 
Damages < $50k stipulated). 
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Bill has been recognized as a Lawyer of the Year on multiple occasions by Best Lawyers in America® for Medical Malpractice Law – Defendants.  He has also been named as a "Top Lawyer" in New Orleans by New Orleans Magazine for Medical Malpractice Law and named to Super Lawyers® Louisiana.  

	Bill practices in the Casualty and Professional Liability section of Bradley Murchison Kelly & Shea LLC.  



RICHARD S. CRISLER
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	Ricky practices in the Casualty and Professional Liability section of Bradley Murchison Kelly & Shea LLC.  His current practice focuses primarily in the health care field, representing physicians, hospitals and other health care providers in medical malpractice claims, EMTALA disputes, premises liability claims, and board investigations.





RECENT CASES										

I. APPLICABILITY OF MEDICAL MALPRACTICE ACT

Campbell v. Nexion Health at Claiborne, Inc., 49-150 (La. App. 2 Cir. 10/1114); 149 So. 3d 436

The plaintiffs filed a petition for damages arising from a nursing home resident's death allegedly caused by choking on a peanut butter sandwich. The defendant filed an exception of prematurity arguing the plaintiff's claims were subject to the Medical Malpractice Act. The Louisiana Court of Appeal for the Second Circuit determined the plaintiffs' allegations that the nursing home was understaffed and that its employees failed to properly supervise the resident sounded in medical malpractice. 

	

Thomson v. Nexion Health at Lafayette, Inc., 2014-609 (La. App. 3 Cir. 1114/15); 155 So. 3d 708 

A wheelchair-bound paraplegic filed a petition for damages against a skilled nursing facility for injuries sustained while transported in a van. The trial court sustained the defendant's exception of prematurity finding the claim was subject to the Medical Malpractice Act (MMA). On review, the Louisiana Court of Appeal for the Third Circuit stressed the MMA defines "malpractice" as "any unintentional tort or breach of contract based on health care or professional services rendered . . . including . . . the handling of a patient, including loading and unloading of a patient.”[footnoteRef:1] Thus, the plaintiff's allegation that the nursing facility was negligent in failing to use a vehicle restraint fell squarely under the definition of "malpractice," and as such, the plaintiff had to first present her claims to a Medical Review Panel before proceeding with litigation.  [1:  (quoting La. R.S. 40:1299.41(13) (emphasis in opinion)).] 


Porter v. Southern Oaks Nursing & Rehabilitation Center, LLC, 49-807(La. App. 2 Cir. 5/20/15); 165 So. 3d 1197

A nursing home resident filed suit as well as a Request for Medical Review Panel against the nursing home and its staff alleging that she was drug across the floor and left there for a period of 15 minutes before being placed back in bed. The PCF replied that the allegations did not fall within the scope of the LMMA. After admitting liability, the defendant nursing home asserted that it was subject to the protections of the LMMA because the case involved the handling of a patient, which is expressly included within the definition of malpractice contained in La. R.S. 40:1299.41(A)(13). The plaintiff, joined by the PCF, argued that the actions of the nursing home staff were intentional and not treatment related. After reviewing the jurisprudence on the issue, the appellate court found that not all acts involving the handling of a patient necessarily constitute malpractice, and held that the district court was not plainly wrong in ruling in favor of the plaintiff and the PCF. In reaching this decision, the appellate court also considered as relevant the fact that the nursing home admitted liability and that the PCF rejected the claim as falling outside the LMMA.



II. MEDICAL REVIEW PANEL



Keating v. Van Deventer, 2014-0157 (La. App. 1 Cir. 9/19/14); 153 So. 3d 1200 

The Patient's Compensation Fund (PCF) dismissed the plaintiff's Request for a Medical Review for the failure to appoint an attorney chair within one year from the date the Request was filed. In response to the plaintiff's petition for damages, the defendants filed an exception of prematurity arguing they had not waived the Medical Review Panel because the plaintiffs failed to cooperate with the appointment of the attorney chair. Strictly construing La. R.S. 40:1299.47(A)(2)(e),[footnoteRef:2] the Louisiana Court of Appeal for the First Circuit determined both parties are charged with appointing an attorney chairman, either through mutual agreement or the strike process. Therefore, regardless of the plaintiff’s lack of cooperation, all parties waived the Medical Review Panel proceeding when the one year timeframe lapsed. [2:  La. R.S. 40: 1299.47(A)(2)(c) states, in pertinent part: 
An attorney chairman for the medical review panel shall he appointed within one year from the date the request for review of the claim was filed. Upon appoin1ment of the attorney chairman, the parties shall notify the board of the name and address of the attorney chairman. If the board has not received notice of the appointment of an attorney chairman within nine months from the date the request for review of the claim was filed, then the board shall send notice to the parties by certified or registered mail that the claim will be dismissed in ninety days unless an attorney chairman is appointed within one year from the date the request for review of the claim was filed. If the board has not received notice of the appointment of an attorney chairman within one year from the date the request for review of the claim was filed, then the board shall promptly send notice to the parties by certified or registered mail that the claim has been dismissed for failure to appoint an attorney chairman and the parties shall be deemed to have waived the use of the medical review panel. 
] 




III. EXCEPTION OF INSUFFICIENCY OF SERVICE

Velasquez v. Chesson, 2013-1260 (La. App. 4 Cir. 10/8/14); 151 So. 3d 812 

A physician who was employed by a state healthcare provider was sued for medical malpractice. The plaintiff failed to comply with La R.S. 13:5107(D) requiring that service of citation be requested within 90 days of the commencement of an action against a state employee, and her claims were dismissed.[footnoteRef:3] On review, the Louisiana Court of Appeal for the Fourth Circuit affirmed, rejecting the plaintiffs argument that the physician was being sued in his individual capacity, and therefore, the service requirement did not apply. The physician was a qualified state healthcare provider at the time of the alleged medical malpractice, and as such, the 90 day service requirement applied.  [3:  La. R.S. 13:5107(D) states, in pertinent part: 
(1) In all suits in which the state ...or any officer or employee thereof is named as a party, service of citation shall be requested within ninety days of the commencement of the action ... 
(2) If service is not requested by the party filing the action within the period required in Paragraph (1) of this Subsection, the action shall he dismissed without prejudice, after contradictory motion as provided in Code of Civil Procedure Article 1672(C), as to the state, state agency, or political subdivision, or any officer or employee thereof, upon whom service was not requested within the period required by Paragraph (1) of this Subsection. 
] 




IV. EXCEPTION OF NO CAUSE OF ACTION

Castille v. Louisiana Medical Mutual Ins. Co., 2014-0519 (La. App. 3 Cir. 11/5/14); 150 So. 3d 614 

In this medical malpractice case arising from an alleged negligent birth delivery, the district court ruled the plaintiff’s petition for damages failed to state a cause of action for bystander damages and dismissed the claim. On review, the Louisiana Court of Appeal for the Third Circuit agreed the petition was silent as to whether the plaintiff personally observed her infant child's condition during and immediately after the alleged medical malpractice. However, because the petition lacked pertinent facts and did not negate the possibility of a viable bystander claim, the Louisiana Court of Appeal for the Third Circuit remanded the case, giving the plaintiff 30 days to amend her petition for damages. 



V. EXCEPTION OF PRESCRIPTION

Correro v. Caldwell, 49,778 (La. App. 2 Cir. 6/3/15); 166 So. 3d 442

The plaintiff in this case instituted a Medical Review Panel after, having been scheduled for surgery on her left hip, a ten-inch incision was made on her right hip before the mistake was discovered. The initial Request for a Medical Review Panel named the surgeon and the hospital employees involved with the surgery. The surgeon accepted liability, waived the review panel proceedings, and was dismissed. On the day of the medical review panel hearing, but before the hearing began, the plaintiff filed an amended complaint naming the physician’s assistant and CRNA, who were not hospital employees. The PCF decided to treat the amended complaint as a new request. After the initial panel issued its opinion as to the hospital, the plaintiff did not file suit within the statutory period. The PA and CRNA asserted prescription, arguing that prescription ran against all defendants when the plaintiff did not timely file suit after the initial panel opinion. The appellate court reversed the trial court’s judgment granting the exception of prescription, holding that the amended complaint was filed while the prescriptive period was still suspended as to all joint tortfeasors. The court distinguished the situation from cases in which the initial named defendants are held not to be liable, because the allegation regarding the joint liability of the tortfeasors was still at issue. The court explained that while an allegation of joint or solidary liability is pending, the exception of prescription remains premature.



Maestri v. Prazos, 15-9 (La. App. 5 Cir. 5/28/15); 171 So. 3d 369

On October 16, 2013, the children of a deceased patient filed a PCF complaint against the hospital, physician, and nurse practitioner responsible for their mother’s care prior to her death on October 24, 2012. On October 31, 2013 claimants received notice from the PCF that the hospital and physician were qualified health care providers, but the nurse practitioner was not. The claimants did not file suit against the nurse practitioner until February 20, 2014. The nurse practitioner filed an exception of prescription, arguing that according to the first sentence of La. R.S. 40:1299.47(A)(2)(a),[footnoteRef:4] plaintiffs had until February 6, 2014 to file suit against her (90 days from notification that she was not a qualified health care provider, plus the 8 days remaining in the 1-year prescriptive period). The plaintiffs argued that the filing of the PCF complaint interrupted prescription as to all joint tortfeasors until the completion of the medical review panel process, relying on the second sentence of § 1299.47(A)(2)(a). The Louisiana Fifth Circuit held that the first sentence of § 1299.47(A)(2)(a) applied to this case, not the second sentence as the plaintiffs argued. Thus, the interruption of prescription as to the nurse practitioner ceased 90 days after the plaintiffs received notice that she was not qualified under the LMMA. Accordingly, the Fifth Circuit affirmed the trial court’s judgment granting the exception of prescription. Judge Liljeberg dissented from the majority opinion and asserted that “when a matter involves joint tortfeasors, a pending claim before the medical review panel suspends the running of prescription against nonqualified health care providers.” [4:  Now redesignated as La. R.S. 40:1231.8(A)(2)(a). 
] 


In re Benjamin, 14-192 (La. App. 5 Cir. 11/25/14); -- So. 3d --[footnoteRef:5]* [5: * At the time of writing this presentation, this Opinion was not yet officially released for publication] 


Under La. R.S. 40:1299.47(A), a medical malpractice has 45 days from the date the Patient's Compensation Fund mailed confirmation of its receipt of the Request for a Medical Review Panel and notice to pay the required filing fee. In this matter, the defendants filed an exception of prescription arguing the plaintiff's payment of filing fees was untimely, and therefore, the Request for a Medical Review Panel did not serve to interrupt prescription. In response, the plaintiff argued prescription is interrupted under La. R.S. 40: 1299.47(A) when the filing fees are mailed. On appeal, the Louisiana Court of Appeal for the Fifth Circuit established the filing fee must be received by the PCF within the 45-day time period. Thus, the plaintiff's filing fees were untimely and the plaintiff's claims were dismissed. 

In re Hickman, 2014-779 (La. App. 3 Cir. 2/4/15); 158 So. 3d 187 

This medical malpractice claim arose from an alleged failure to diagnose the plaintiff's back compression fracture on January 21, 2012. The plaintiff filed a Request for a Medical Review Panel on April 11, 2013, asserting therein that an orthopedist told her she had a significant compression fracture of her lumbar spine for the first time on April 12, 2012. As such, the Louisiana Court of Appeal for the Third Circuit determined the Request was not prescribed on its face, and the defendants had the burden to establish prescription. After reviewing the record, the Louisiana Court of Appeal for the Third Circuit concluded the one year prescription period actually commenced on February 27, 2012 when a radiologist told the plaintiff an MRI revealed she had a compression fracture and recommended that she see an orthopedist. Given the physician's remarks and referral, the patient's education and intelligence (an undergraduate degree and work experience in the medical and legal fields), and her continuing pain since January 21, 2012, the plaintiff had the necessary constructive knowledge on that date. Thus, the Louisiana Third Circuit affirmed the district court's grant of the defendant's exception of prescription. 



In re Hume, 2014-0844 (La. App. 4 Cir. 4/1/15); -- So. 3d --[footnoteRef:6]*  [6: * At the time of writing this presentation, this Opinion was not yet officially released for publication] 


A man died from acute renal failure allegedly caused by dehydration sustained while he was a resident in a nursing home before being transferred to hospice care. The plaintiffs contended they were not aware of the dehydration until they obtained the resident's medical records over a year after the date the alleged medical malpractice occurred. The district court granted the defendant's exception of prescription, noting the resident's spouse met with an attorney before removing the resident from the nursing home to hospice care. On review, the Louisiana Court of Appeal for the Fourth Circuit concluded the purported discovery date was reasonable given that the patient was transferred to hospice care for stomach cancer, which was unrelated to his care at the nursing home. There was no evidence that the spouse discussed the resident's medical treatment with her counsel retained for an unrelated slip and fall, and the medical records did not indicate that a nurse or doctor discussed the dehydration diagnosis with the surviving spouse. Accordingly, the Louisiana Fourth Circuit reversed the lower court's judgment. 

In re Miller, 2015-0270 (La. App. 5 Cir. 5/28/15); -- So. 3d --* 

The plaintiffs alleged they became aware of the defendants' medical malpractice on April 4, 2013. At approximately 6:24 p.m. on April 24, 2013, the plaintiffs faxed a Request for a Medical Review Panel to the division of administration. The request reflected it was received by the division of administration on April 5, 2015 at 9:22 a.m. The Louisiana Court of Appeal for the Fifth Circuit stressed that pursuant to La. R.S. 40:1299(A)(2)(b), a Request for a Medical Review Panel “shall be deemed filed on the date of receipt of the request stamped and certified by the division of administration or on the date of mailing of the request if mailed to the division of administration by certified or registered mail.” The Louisiana Fifth Circuit determined the preceding provision applied in this matter. Because the division of administration stamped and certified the filing on April 5, 2015, the Request was prescribed on its face. Accordingly, the Louisiana Fifth Circuit ordered the district court to enter a judgment in favor of the defendants dismissing the plaintiffs' case with prejudice. See also In re Tillman, 2015-0178 (La. App. 5 Cir. 3/20/15);  So.3d --[footnoteRef:7]* (holding a Request for a Medical Review Panel sent via facsimile "after hours" at 7:43 p.m. was not "received" until the subsequent morning, and thus, the Request was prescribed on its face).  [7: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 




Parks v. Louisiana Guest House, Inc., 2013-2121 (La. App. 1 Cir. 9/30/14); 155 So. 3d 609 

A nursing home resident filed a Request for a Medical Review Panel and petition for damages, and subsequently passed away. Almost two years after his death, his survivors filed a petition for damages asserting wrongful death and survival elaims premised on the same medical malpractice.[footnoteRef:8] The nursing home filed an exception of prescription to dismiss the survivor's petition for damages. At issue was whether the Request for a Medical Review Panel filed by the resident served to suspend the running of prescription in favor of the survivors' individual claims. The Louisiana Court of Appeal for the First Circuit interpreted La. R.S. 40.1299(47)(A)(2)(a)[footnoteRef:9] to mean only the person or persons who actually presented a "claim" for review are entitled to the suspension of prescription. Accordingly, the resident's Request for a Medical Review only suspended the running of prescription as to the claims raised in his Request. Because the survivors were not named as plaintiffs in the resident's Request, prescription was not suspended for their claims, and granting the nursing home's exception of prescription dismissing the survivors' petition for damages was appropriate.  [8:  The resident's children also filed an amended petition to substitute themselves as party plaintiffs in place of the resident, which was consolidated with the survivors' petition for damages.
]  [9:  "In pertinent part, [La. R.S. 40: 1299.47(A)(2)(a) provides the filing of a request for review of a 
malpractice claim 'shall suspend the time within which suit must be instituted ... until ninety days following notification, by certified mail, ... to the claimant or his attorney of the issuance of the opinion by the medical review panel." Parks, 155 So. 3d at 613 (quoting La. R.S. 40:1299.47(A)(2)(a))(emphasis in opinion). 
] 


Wright v. Christus Health Center Louisiana, 2014-970 (La. App. 3 Cir. 2/4/15); 157 So. 3d 1147 

The plaintiffs filed an initial Request for a Medical Review Panel on December 15, 2011, and a supplemental and amending Request adding a nurse practitioner and physician as defendants in July 2013. The plaintiffs alleged the acts committed by the nurse practitioner and physician occurred on November 30, 2010 and December 4, 2010 respectively. In opposition to the nurse practitioner and physician's exception of prescription, the plaintiffs contended they did not discover the alleged medical malpractice until December 15, 2010 when the patient suffered a stroke. Noting the Request was prescribed on its face, the Louisiana Court of Appeal for the Third Circuit determined the plaintiffs failed to meet their burden of proof. The plaintiffs did not submit evidence regarding the patient's condition between the dates of the alleged malpractice and the stroke, or evidence illuminating their discovery the alleged medical malpractice. Therefore, the plaintiff's claims were determined to have already prescribed when the plaintiffs filed their initial Request on December 15, 2011. 



VI. EVIDENTIARY MATTERS

Gainey v. State ex rel Louisiana State Univ. Health Care Services Div., 2013-2059 (La. App. 1 Cir. 10/14/14); 2014 WL 5148204 

This medical malpractice case arose from an orthopedic surgeon's alleged failure to identify and treat a patient's infection. The plaintiffs appealed from the district court's judgment granting both the defendant's motion to strike the plaintiffs' expert affidavit and the defendant's motion for summary judgment. On appeal, at issue was whether the plaintiffs' expert, an emergency room physician, could establish the standard of care for an orthopedic surgeon. The Louisiana Court of Appeal for the First Circuit noted the emergency room physician's affidavit stated he was knowledgeable of all aspects of wound care, including post-surgical wound care, and that the standard of care for post-surgical wound care is the same in emergency medicine as in any other specialty. Therefore, the affidavit was admissible evidence. Considering the entirety of the emergency room physician's affidavit, the reviewing court determined the plaintiffs produced sufficient factual support to establish they would be able to meet their evidentiary burden, and reversed the district court's grant of summary judgment. 

In Re: Gumpert, 2014-0935 (La. App. 4 Cir. 9/25/14); -- So. 3d --[footnoteRef:10]*   [10: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


In this pre-panel medical malpractice claim, the plaintiff directed a subpoena duces tecum to a non-party hospital requesting the defendant physician's credentialing file. The defendant filed a motion to quash arguing the credentialing file was privileged and confidential under the Louisiana Peer Review Statute.[footnoteRef:11] On review, the Louisiana Court of Appeal for the Fourth Circuit interpreted the subpoena as seeking information solely as to what surgical procedures the physician was credentialed to perform, without regard for the reasons why. The Louisiana Fourth Circuit found this information was relevant to the plaintiff’s medical malpractice allegations of improper surgical technique, and ordered the trial court to conduct an in camera review and produce a list of the procedures the physician was credentialed to perform.  [11:  La. R.S. 13:3715.3, titled "Peer review committee records; confidentiality," states, in pertinent part, 
[A]ll records, notes, data, studies, analyses, exhibits, and proceedings of:

(2) Any hospital committee, the peer review committees of any medical organization.. .including but not limited to the credentials committee ... shall be confidential wherever located and shall be used by such committee and the members thereof only in the exercise of the proper functions of the committee and shall not be available for discovery or court subpoena regardless of where located[.] ] 




Matranga v. Parish Anesthesia of Jefferson, L.L.C., 2014-0448 (La. App. 5 Cir. 5/14/2015); -- So. 3d --[footnoteRef:12]*   [12: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


A Medical Review Panel convened and determined the defendants did not breach the standard of care, and provided, in pertinent part, the following written reason: 

(7) Upon the patient's arrest, the anesthesia team took out the endotracheal tube in an attempt to rule out a Wood clot plugging up the tube. The endotracheal tube was replaced successfully four (4) minutes after removal, not 11 or 12 minutes as indicated in other areas of the patient's chart. 

After a trial on the merits, the plaintiffs appealed the verdict in favor of the defendants, alleging the trial court erred in failing to redact the portions of the Medical Review Opinion determining the patient was deprived of oxygen for only four minutes.[footnoteRef:13] The Louisiana Court of Appeal for the Fifth Circuit addressed the oxygen deprivation. It noted the contradictory portions of the patient's chart concerning the timing of events could be read without medical expertise. Thus, this was a question of fact not requiring a medical expert opinion. The amount of time the patient was deprived of oxygen was directly relevant to both breach and causation, and substantially affected the outcome of the case. Therefore, the Medical Review Panel Opinion contained an impermissible finding of material fact and it should have been excluded from consideration by the jury. The Louisiana Fifth Circuit ruled the trial court's error prejudiced the plaintiffs' case, and reversal was warranted. The ease was remanded to the trial court for a new trial.  [13:  The plaintiffs argued the MRP Opinion was wholly inadmissible because it impermissibly credited a portion of the medical records favorable to the defendants while discrediting other documentation within the medical records, thereby resolving a factual issue reserved for the trier of fact. The trial court rejected the plaintiffs’ arguments, finding the panelists were entitled as medical experts to review and interpret the medical records.
] 


See "Loss of Chance" and "Informed Consent" sections, infra, for further analysis of this case. 



Winding v. Bryan, 2014-0388 (La. App. 4 Cir. 9/14/14); 148 So. 3d 956 

The trial court excluded the plaintiff's expert affidavit as a sanction for violating the pre-trial scheduling order. Based on the plaintiff's lack of an expert witness, the trial court granted summary judgment and dismissed the case. On review, the Louisiana Court of Appeal for the Fourth Circuit applied the four factors intended to guide courts in making a case-by-case determination of the appropriate sanction for violating a pre-trial scheduling order.[footnoteRef:14] In the matter before it, there was no evidence that the plaintiff was at fault and her attorney assumed full responsibility for the tardiness. The violation occurred in the pre-trial context. Any prejudice to the defendant could be ameliorated by allowing the defendant to depose her expert. Finally, the misconduct had not been persistent. Accordingly, the Louisiana Fourth Circuit found the district court abused its discretion in excluding the plaintiff's expert affidavit and remanded the case for further proceedings.  [14:  The four factors include: (1) whether the attorney, the client, or both committed the misconduct; (2) the stage of the proceeding at which the violation occurred; (3) the presence or absence of prejudice to the opposing party; and (4) the nature and persistency of the misconduct. Winding, 148 So.3d at 962 (citing Benware v. Mums, 99-1410., p. 8 (La. 1/19/00); 752 So.2d 841,846). 
] 


See also in the "Informed Consent" section, infra, Washington v. Ross, 2015-0717 (La. App. 1 Cir. 5/6/15); -- So. 3d --[footnoteRef:15]*  (holding the trial court did not err in precluding the introduction of any evidence concerning the patient's informed consent)  [15: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


VII. SUMMARY JUDGMENT

Kinch v. Our Lady of Lourdes Regional Medical Center, 2015-603 (La. App. 3 Cir. 12/9/15); - So. 3d –*

After defendant health care providers filed a motion for summary judgment based on the lack of expert testimony, plaintiff submitted an unsigned letter report from an expert prior to the hearing, to which the defendants objected. At the hearing on the motion, the plaintiff offered the experts affidavit verifying the unsigned letter report. The trial court admitted both the letter and the affidavit over the defendant’s objections, but found that they were not sufficient to meet the plaintiff’s burden on the motion for summary judgment. On appeal, the Louisiana Third Circuit held that expert testimony was required to support the plaintiff’s claim because the facts were not so obvious that a lay person could infer negligence. Furthermore, the Third Circuit agreed with the trial court that the expert report was insufficient to defeat summary judgment, finding that it was conclusory and failed to specifically address causation or to offer any factual basis for the opinion that the defendants were negligent.



LeBoeuf v. Hospital Service Dist. No. 1, 2014-1730 (La. App.  1 Cir. 9/21/15); 2015 WL 5547469 (not selected for publication)

Plaintiffs’ medical malpractice action brought on behalf of their deceased mother was dismissed on summary judgment for lack of expert evidence. Plaintiffs appealed, asserting several assignments of error, including the argument that medical malpractice cases cannot be decided on summary judgment and plaintiffs have a statutory right to satisfy their burden of proof at trial, pursuant to La. R.S. 9:2794B.[footnoteRef:16] The Louisiana First Circuit found this argument to be “novel” but “wholly without merit,” explaining that there was nothing in the statutory provision that rendered it incompatible with summary judgment.  [16:  Plaintiffs relied on a portion of the provision which states that a “party ... shall have the right to subpoena any physician ... for a deposition or testimony at trial, or both, to establish the degree of knowledge or skill possessed, or degree of care ordinarily exercised”.
] 




Barrilleaux v. Board of Sup'rs of Louisiana State University, 2014-1173 (La. App. 1 Cir. 4/24/15); -- So. 3d --[footnoteRef:17]* [17: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


In this medical malpractice case, the district court granted summary judgment in the favor of a defendant physician on the basis of no expert testimony, but struck through a provision of the proposed judgment excluding the future allocation of fault to the dismissed physician. The plaintiff appealed, citing La. C. C. Pro. article 966(G) that establishes when a party is not negligent, not at fault or did not cause the injury or harm alleged, the district court shall so specify in the judgment to prevent that party from being considered in any subsequent allocation of fault. The reviewing court stressed the district court clearly stated in granting summary judgment that it was not declaring that the physician was not negligent or not at fault. Rather, there was no genuine issue of material fact as to the physician's negligence due to plaintiff’s failure to produce expert testimony. Therefore, the district court did not commit legal error in striking through the provision at issue. 



Durham v. Brown, 2014-1042 (La. App. 3 Cir. 3/4/15); 159 So. 3d 1149 

A patient's survivors filed a medical malpractice action against a surgeon, urologist, and hospital. The defendants filed motions for summary judgment, contending the plaintiffs could not meet their evidentiary burden, and attached the Medical Review Panel Opinion unanimously finding the defendants complied with the applicable standards of care. In response, the plaintiffs filed (1) an affidavit of a nurse which spoke to a potential breach by the hospital, (2) a letter purportedly written by a urologist opining the urologist breached the standard of care, and (3) an unsigned letter purportedly written by a physician contending there was a causal nexus between the alleged medical malpractice and the patient's death. The plaintiffs conceded the nurse could not testify as to causation, which they sought to prove through the physician letters. The Louisiana Court of Appeal for the Third Circuit stressed the unsworn and unverified letters were insufficient to establish a genuine issue of fact, and as such, the plaintiffs could not prove an essential element of their medical malpractice claims. The Louisiana Third Circuit affirmed summary judgment in favor of the physicians. 

Leday v. Lie, 2014-75 (La. App. 3 Cir. 10/1/14); 149 So. 3d 1253 

The district court granted summary judgment in favor of the plaintiffs on both liability and damages in this medical malpractice case. The defendant healthcare providers appealed arguing there were material issues of comparative fault and third party fault. The Louisiana Court of Appeal for the Third Circuit reviewed the record de novo. Although an affidavit from an MRP panelist concluded the defendants breached the standard of care, it noted the plaintiff was noncompliant with taking medications. Moreover, there was deposition testimony indicating the system in which medical records were sent from a non-party hospital to the defendants potentially delayed treatment. As such, the Louisiana Third Circuit found the record revealed evidence relative to comparative fault and third party fault, thereby precluding summary judgment. The court reversed summary judgment on both liability and damages. 









McGrew v. Waguespack, 2014-0251 (La. App. 1 Cir. 12/30/14); -- So. 3d --[footnoteRef:18]*  [18: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


This medical malpractice action arose from a surgeon's alleged failure to appropriately diagnose, treat, and follow the plaintiff's back condition. In opposition to the defendant's motion for summary judgment, the plaintiff submitted his own affidavit identifying a treating physician he contended advised him there were mistakes in tine surgery at issue. Noting that the identified physician indicated she was not willing to assist the plaintiff as an expert witness, the trial court granted summary judgment. On review, the Louisiana Court of Appeal for the First Circuit held the plaintiff was not entitled to additional time to secure expert testimony to support his malpractice claim stressing three years had elapsed between the date of the alleged malpractice and the hearing on the motion for summary judgment. However, because the defendant's motion for summary judgment did not specifically address the plaintiff's informed consent allegations, the trial court erred in dismissing all theories of liability. Summary judgment may only be granted to those issues set forth in the motion under consideration by the trial court. 



Pertuit v. Jefferson Parish Hospital Service Dist. No.2 d/b/a East Jefferson 

General Hospital, 2014-0752 (La. App. 5 Cir 5/1412015); -- So. 3d --* 

In this overlap of medical specialties case, the defendant neurosurgeon filed a motion for summary judgment contending the plaintiff's expert, a radiologist, was not qualified under La. R.S. 9:2794(D)[footnoteRef:19] to opine regarding the applicable standard of care and a breach thereof. The trial court granted the defendant's summary judgment finding there was no material issue of fact. On review, the Louisiana Court of Appeal for the Fifth Circuit held the trial court erred by not first conducting a Daubert[footnoteRef:20] evidentiary hearing to determine whether the plaintiff's expert was qualified. The fact that the plaintiff's expert was not a neurosurgeon was not dispositive regarding whether she could testify as to the plaintiff’s non-surgical allegations against the defendant. Indeed, the plaintiff s allegation that the defendant failed to review the patient's chart was not peculiar to the discipline of neurosurgery. Accordingly, the Louisiana Fifth Circuit ruled the lower court erred in not affording the plaintiff an evidentiary hearing, and vacated the grant of the summary judgment as premature.  [19:  La. R.S. 9:2794(D) states, in pertinent part: 

3. In determining whether a witness is qualified on the basis of training or experience, the court shall consider whether, at the time the claim arose or at the time the testimony is given, the witness is board certified or has other substantial training or experience in an area of medical practice relevant to the claim and is actively practicing it that area. ]  [20:  Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).
] 




Steib v. Waguespack, 2014-0281 (La. App. 1 Cir. 11/7/14); -- So. 3d --[footnoteRef:21]*  [21: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


The plaintiffs alleged the blood bank's delay in delivering blood products contributed to the patient's death. The plaintiff introduced no expert testimony to establish the standard of care for blood banks, particularly the expected length of time to prepare and deliver blood for a patient. The Louisiana Court of Appeals for the First Circuit held this was not a case of obvious negligence where a lay person could infer the standard of care applicable to the blood bank without expert guidance, and summary judgment was warranted. 

Tatum v. Shroff, 49-518 (La. App. 2 Cir. 11/19/14); 153 So. 3d 561 

A Medical Review Panel determined the defendant physician did not breach the standard of care. In response to the defendant's motion for summary judgment, the plaintiff filed a physician's affidavit enumerating ways the physician was negligent, and concluded by stating it was more likely than not, with a reasonable degree of medical certainty, that the patient's death was caused by the defendant's failure to timely diagnose and treat the patient's congestive heart failure. The district court granted the defendant's summary judgment motion, finding the plaintiff's expert did not offer specific tests or treatment that the defendant failed to perform, and that the Medical Review Panel found the treatment to be within the standard of care. On appeal, the Louisiana Court of Appeal for the Second Circuit held the trial court made improper credibility assessments that are more appropriately made by the trier of fact, and remanded the case for further proceedings. 

VIII. JURY VERDICT FORMS

Montz v. Williams, 15-221 (La. App. 5 Cir. 12/23/15); -- So. 3d –*

Plaintiff brought a medical malpractice complaint after her bladder was injured during the course of a total hysterectomy. The medical review panel found that the surgeon met the standard of care and that the bladder injury was a well-known complication of the surgery. At trial, the jury rendered a verdict finding that the plaintiff did not prove the applicable standard of care and, thus, did not reach any further questions on the verdict form. The plaintiff moved for JNOV, which the trial court denied. On appeal, the Louisiana Fifth Circuit held that the plaintiff presented sufficient evidence to prove the applicable standard of care, which was simply informed consent. The court explained that the experts on both sides testified that informed consent was the appropriate standard, only disagreeing as to whether the defendant surgeon failed to meet that standard. Additionally, because the court felt that a view of the witnesses was essential to a fair resolution of the evidence in this case, the court vacated the jury verdict and remanded to the trial court for a new trial.



Banks v. Children's Hosp., 2013-1481 (La. App. 4 Cir.12/17/14); 156 So. 3d 1263 

After a trial on the merits, the jury returned an inconsistent verdict form, awarding damages for mental anguish and grief yet finding there was no causal nexus between the breach in the standard of care and the alleged injuries. When the trial judge questioned the jury, two jurors indicated they were confused by the instructions and believed they would benefit from further deliberations. However, the trial judge did not send the jurors back for further deliberations and instead, rendered a written judgment in favor of the defendant. On appeal, the plaintiffs contended the trial court failed to comply with La. C.C.P. art. 1813(E).[footnoteRef:22] The Louisiana Court of Appeal for the Fourth Circuit agreed, concluding the trial court committed legal error by failing to return the jury for further deliberations or order a new trial. Accordingly, the Louisiana Fourth Circuit next reviewed the record de novo to determine whether the plaintiffs proved their case by a preponderance of the evidence. Given the absence of any medical evidence to support the plaintiffs' experts' theories of causation, the plaintiffs failed to prove the breach in the standard of care caused a loss of chance, and the Louisiana Fourth Circuit affirmed the judgment of the trial court.  [22:  La. C.C.P. art. 1813 states, in pertinent part: 
E. When the answers are inconsistent with each other and one or more is likewise inconsistent with the general verdict, the court shall not direct the entry of judgment but may return the jury for further consideration of its answers or may order a new trial.
] 








IX. DAMAGES



Falterman v. Schunemeyer, 2014-216 (La. App. 3 Cir.12/17/14); 153 So. 3d 1284 

After being awarded only $15,000 in past medical expenses, the plaintiff filed a motion for additur and/or new trial for the alleged inadequate damages award. The defendant physician filed a motion for a new trial. The trial court maintained the jury's verdict, but awarded the plaintiff an additional $100,000 for past and future pain and suffering. On appeal, the Louisiana Court of Appeal for the Third Circuit held the trial court violated La C.C.P. art. 1814 by not giving the defendant the option of accepting the reformed judgment or choosing to submit to new trial.[footnoteRef:23] The Louisiana Third Circuit remanded the matter to the trial court for the defendant to be given the opportunity to choose a new trial or to accept the trial court's proposed additur.  [23:  La. C.C.P. art. 1814 states: 
If the trial court is of the opinion that the verdict is so excessive or inadequate that a new trial should be granted for that reason only, it may indicate to the party or his attorney within what time he may enter a remittitur or additur. This remittitur or additur is to be entered only with the consent of the plaintiff or the defendant as the case may be, as an alternative to a new trial, and is to be entered only if the issue of quantum is clearly and fairly separable from other issues in the case. If a remittitur or additur is entered, then the court shall reform the jury verdict or judgment in accordance therewith. ] 




X. LOSS OF CHANCE



Matranga v. Parish Anesthesia of Jefferson, L.LC., 2014-0448 (La. App. 5 Cir. 05/14/15); -- So. 3d --[footnoteRef:24]*  [24: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


In this medical malpractice claim arising from a patient's death, the plaintiffs did not specifically plead a loss of chance claim. After a trial on the merits, the plaintiffs appealed contending the trial court erred in excluding Louisiana law on the loss of a chance of survival in the jury instructions. On review, the Louisiana Court of Appeal for the Fifth Circuit stressed that Louisiana is a fact pleading state. Louisiana courts should construe pleadings to achieve substantial justice and avoid applying harsh technical rules of pleadings. Accordingly, the fact the plaintiffs did not specifically plead a loss of chance claim was irrelevant to its analysis. The loss of chance of survival doctrine was applicable because the plaintiffs claimed the patient died as a result of the alleged medical malpractice, and the trial court erred in omitting the jury instruction. However, the Louisiana Fifth Circuit declined to opine whether the trial court's error to instruct the jury on loss of chance in isolation constituted reversible error as the Opinion was reversed on other grounds. See, supra, "Evidentiary Matters" section.



Pesses v. Angelica, 14-336 (La. App. 5 Cir. 11/25/14); -- So. 3d --* 

This medical malpractice plaintiff alleged the physician defendant failed to call for an emergency cardiac consultation, resulting in his loss of a chance for a better medical outcome following a heart attack. The trial court found the plaintiff failed to meet his burden of proof, and the plaintiff appealed. On review, the Louisiana Court ofAppeal for the Fifth Circuit determined the trial court failed to understand that the focus in a loss of chance claim is whether the doctor's action or inaction deprived the plaintiff of a chance to have a better medical outcome – not whether a better outcome would have, in fact, occurred. The medical testimony was clear that time is of the essence in treating a blockage in a coronary artery, and therefore, the plaintiff proved by a preponderance of the evidence that he had a chance of a better medical outcome at the time of the professional negligence, and the physician's failure to call for a cardiac consultation deprived the plaintiff of this chance. Accordingly, the Louisiana Fifth Circuit reversed the trial court and rendered judgment in favor of the plaintiff for the sum of $12,000 for his loss of a chance for a better medical outcome. 



Watson v. Glenwood Reg'l Med. Ctr., 49-661 (La. App. 2 Cir. 4/15/15); -- So. 3d --* 

In an attempt to avoid dismissal on the basis of prescription, the plaintiff argued a loss of chance claim is a cause of action separate and distinct from a cause of action for injury or death arising from medical malpractice. The Louisiana Court of Appeal for the Second Circuit stressed that although a loss of a chance claim is a separate cognizable injury, it is not an independent cause of action. Accordingly, the prescription period for the plaintiff's loss of chance claim commenced when she had constructive notice of the alleged medical malpractice. 



XI. DOCTRINE OF INFORMED CONSENT



Arton v. Tedesco, 2014-1281 (La. App. 3 Cir. 4/29/15); -- So. 3d --[footnoteRef:25]*  [25: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


The defendant filed an exception of prematurity on grounds that the issue of informed consent was never submitted to the Medical Review Panel. The Louisiana Court of Appeal for the Third Circuit noted the plaintiffs alleged in their PCF Complaint and petition for Damages that the patient advised the defendants of his allergies to fresh frozen plasma before the medical procedure at issue. Thus, although the plaintiffs' PCF Complaint and petition for Damages did not specifically invoke the language of "informed consent, " the facts alleged were sufficient to place the defendant on notice that the issue of the patient's consent to receiving fresh frozen plasma was "a key, if not the central, issue in the case.”[footnoteRef:26] [26:  The Louisiana Third Circuit further ruled that the exception of prematurity was untimely because it was not filed with or before the defendants' answer to the plaintiffs' petition for damages and, as such, the defendants had already waived the exception.

 14 The Louisiana Court of Appeal for the Fifth Circuit noted that during the presentation of the defendants' case, they highlighted the inherent dangers in the patient's planned surgery, particularly in light of her deteriorated condition. This link could easily lead to the conclusion that the plaintiff acquiesced to her injury and subsequent death.
] 


Matranga v. Parish Anesthesia of Jefferson, L.LC., 2014-0448 (La. App. 5 Cir. 5/14/15); -- So. 3d --* 

A Medical Review Panel convened and determined the defendants did not breach the standard of care, and provided, in pertinent part, the following written reason: 

(1) The medical records indicate that a consent form was signed by the patient, and risks for anesthesia were discussed with the patient 

Prior to trial, the parties stipulated informed consent was not an issue. In a motion in limine, the plaintiffs argued evidence of the informed consent was irrelevant and prejudicial. However, the trial court determined any confusion regarding informed consent could be handled at trial using proper jury charges, and admitted the MRP Opinion in its entirety. 

Subsequently, the plaintiffs appealed the verdict in favor of the defendants, contending the trial court erred in failing to redact the portions of the Medical Review Opinion concerning informed consent. On review, the Louisiana Court of Appeal for the Fifth Circuit held the trial court erred in allowing any evidence of the patient's informed consent when informed consent was not at issue.[footnoteRef:27] The patient's consent to the procedure was irrelevant and presented a real danger of jury confusion. However, the Louisiana Fifth Circuit declined to opine whether the admission of irrelevant evidence of informed consent in a medical malpractice action is per se prejudicial. It did not reach the question whether the admission of the MRP Opinion concerning informed consent warranted reversible error in this case as the judgment was overruled on other grounds. See supra, "Evidentiary Matters" section.  [27:  The Louisiana Court of Appeal for the Fifth Circuit noted that during the presentation of the defendants' case, they highlighted the inherent dangers in the patient's planned surgery, particularly in light of her deteriorated condition. This link could easily lead to the conclusion that the plaintiff acquiesced to her injury and subsequent death.
] 






Ryder v. Manuel, 2014-1025 (La. App. 3 Cir. 2/4/15); 2015 WL 463661 

While undergoing a laparoscopy procedure to diagnose endometriosis, the patient's blood vessel was punctured and the physician converted the procedure to a laparotomy. The consent form at issue did not specifically address the possibility of a laparotomy procedure. However, it listed the puncture of a blood vessel as an associated risk and further authorized the physician-defendant to perform any other procedure in his judgment that was advisable for the patient's well-being. The Medical Review Panel determined the informed consent form was sufficient to address the complication sustained and the remedial procedure. To survive summary judgment, the plaintiff was required to establish the risk of a laparotomy was "material" by introducing expert testimony to define the existence, nature, and likelihood of the risk. Her failure to do so was fatal to her claim, and therefore, summary judgment was warranted. 







Taylor v. Louisiana Mut. Medical Ins. Co., 2014-0727 (La. App. 4 Cir. 1/14/15); 158 So. 3d 900 

In this medical malpractice case, the patient alleged she did not give informed consent to a total laparoscopic hysterectomy for the treatment of her fibroids because the defendant OB-GYN failed to disclose reasonable therapeutic alternatives to the surgery. To prevail on this claim, the plaintiff had to establish the alleged alternative therapy is an accepted medical treatment for the plaintiff s condition. After a bench trial on the merits, the trial court determined the plaintiff failed to meet this burden. On appeal, the Louisiana Court of Appeal for the Fourth Circuit reviewed the record. Two expert witnesses testified that Lupron therapy, the purported alternative treatment, was not a feasible option because its primary purpose is to shrink fibroids prior to a hysterectomy. One expert referenced data to the contrary and testified that Lupron therapy was a potential long-term treatment. However, the expert provided no specific information concerning this data. Therefore, the trial court did not commit manifest error in weighing the expert testimony, and the Louisiana Fourth Circuit affirmed the judgment dismissing the plaintiff’s claims. 



Washington v. Ross, 2015-0717 (La. App. 1 Cir. 5/6/15); -- So. 3d --[footnoteRef:28]*  [28: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


The Louisiana Court of Appeal for the First Circuit denied the defendant's Writ Application, stating the trial court did not abuse its discretion in granting the plaintiff's motion in limine to prohibit the defendants and their counsel, during jury selection and at trial on the merits, from discussing, arguing, asking witnesses to comment on and/or introducing evidence of the plaintiff's informed consent or that she was advised that bile duct injury was a risk of the surgery performed.[footnoteRef:29] [29:  No further information is currently available for this Opinion.] 




See also in "Summary Judgment" section, supra, McGrew v. Waguespack, 2014-0251 (La. App. 1 Cir. 12/30/14); --So. 3d --* (holding the trial court erred in dismissing all theories of liability asserted by the plaintiff when doctor's motion for summary judgment did not address informed consent allegations) 



XII. APPEALS



Blackshear v.  Golden Age Nursing Center, LLC, 2014-0723 (La. App. 3 Cir. 2/4/15); 158 So. 3d 179 

A deceased patient's son alleged the defendant emergency room physician inappropriately positioned his mother's PEG tube resulting in her death seven days later. After a trial on the merits, the jury concluded the physician breached the standard of care, but the evidence did not prove causation. The plaintiff appealed contending the jury erred in not finding a causal nexus between the breach and the alleged injuries. In its review of the record, the Louisiana Court of Appeal for the Third Circuit noted three experts testified that it was more likely than not that the patient's death was caused by medical malpractice, specifically that the physician's misplacement of the PEG tube caused a tear in the peritoneal cavity, resulting in an infection and the patient's eventual death. However, one expert and the defendant testified an x-ray confirmed that the patient's stomach tear and infection was not caused by the defendant's actions or inactions. The defendant also introduced the Medical Review Panel Opinion concluding the breach in the standard of care did not cause the death of the patient. Thus, the Louisiana Third Circuit determined there was a reasonable basis to support the jury's verdict, and affirmed the judgment. 



Gaffney v. Giles, 2014-0384 (La. App. 4 Cir. 4/29/15); -- So. 3d --* 

The plaintiff alleged the defendant physician breached the standard of care for Coumadin management when he failed to order serial testing of PT/INR levels, two to three times a week, for several weeks according to the PDR (physicians' Desk Reference) guidelines. After bearing all the evidence, the trial court determined the standard of care for prescribing and managing Coumadin was based on a physician's medical judgment, experience, and clinical practice. The PDR warnings and information were not intended to establish on its own the acceptable standard of medical care. The plaintiff appealed the judgment. The Louisiana Court of Appeal for the Fourth Circuit affirmed the trial court's determination that the physician appropriately managed the patient's medication. 



LeBlanc v. Islam, 49-530 (La. App. 2 Cir. 4/9/15); -- So. 3d --[footnoteRef:30]*  [30: * At the time of writing this presentation, this Opinion was not yet officially released for publication
] 


The jury concluded the plaintiffs did not prove the defendant physician breached the standard of care. The plaintiffs filed a judgment notwithstanding the verdict (JNOV), which the trial court granted. On appeal, the reviewing court determined the record contained expert testimony that, if credited by the jury, supported the finding that the defendant met the standard of care. Thus, because the facts and inferences did not point so strongly and overwhelmingly in favor of the plaintiffs that reasonable persons could not arrive at a contrary verdict, the trial court erred in granting the JNOV. The court reversed the JNOV and reinstated the judgment in accordance with the jury's verdict. 



Matherne v. Jefferson Parish Hosp. Dist. No.1, 14-403 (La. App. 5 Cir. 12/16/14);  So. 3d --* 

A deceased patient's estate brought a medical malpractice action alleging the patient's death was caused by her fall sustained during her hospitalization. During a bench trial, the judge granted the hospital's motion for involuntary dismissal, and assigned in his reasons that there was nothing in the medical records to indicate the patient was moved to the bedside commode, and therefore, the patient must have moved herself. On review, the Louisiana Court of Appeal for the Fifth Circuit noted the plaintiff presented evidence strongly suggesting the patient was incapable of moving herself. Moreover, the CNA's testimony concerning the sequence of events surrounding the fall was contradicted by notations in the patient's medical chart. Therefore, the hospital's fault was a factual issue that could not be determined on motion for involuntary dismissal. 

Smith v. Lexington Ins. Co., 2014-781 (La. App. 3 Cir. 2/18/15); 157 So. 3d 1213 

This medical malpractice action arose from a physician allegedly puncturing a patient's tympanic membrane during the removal of a foreign body from his ear with a curette. After a bench trial, the court entered judgment in favor of the physician. On appeal, the Louisiana Court of Appeal for the Third Circuit determined that although one expert testified she would have referred the patient to a specialist, ultimately, this was not sufficient testimony establishing the physician breached the standard of care. Accordingly, the Louisiana Third Circuit upheld the judgment.



XIII. CLAIMS OTHER THAN MEDICAL MALPRACTICE



Royer v. Our Lady of the Lake Hosp., Inc., 2015-0009 (La. App. 1 Cir. 12/11/15); 2015 WL 8910533 (not selected for publication)

Heart patient filed suit against hospital and doctors claiming the hospital committed fraud by falsely representing the nature of its medical services and that the representations in the advertisements were not consistent with the treatment he received at the hospital. The court found that the trial court did not err in dismissing the fraud claims because the cited advertisements largely described either uncontested objective facts or subjective impressions about the hospital and its staff, and none of the cited advertisements were demonstrably false. There was nothing in the record to counter the hospital’s representation that it earned recognition for performance excellence, that it earned accreditation for chest pain response, that it had the largest and most modern ER in Baton Rouge, or that its staff was dedicated to medical excellence. While the plaintiff was free to argue that the medical treatment he received fell below the applicable standard of care, and/or to argue that the hospital failed to comply with its own guidelines for heart attack treatment, such claims properly sounded in medical malpractice, not fraud, as fraudulent intent “cannot be predicated upon mistake or negligence.”
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TRENDS AND DIRECTIONS

IN THE TOXIC TORT WORLD



I.	CAUSATION – THE ULTIMATE QUESTION.



Defendant:		There must be a legitimate, scientific connection between the 				claimed exposure and the claimed injury.

A plaintiff cannot recover without showing the exposure to a chemical was of “such a level so as to cause the injuries they complained of.” Trent v. PPG Indus., Inc., 05-989, p. 7 (La. App. 3 Cir. 5/10/06), 930 So. 2d 324, 329.

“[W]hen the scientific evidence does not provide for exposure beyond the potentially harmful levels, recovery should not be allowed.” Molden v. Ga. Gulf Corp., 465 F. Supp. 2d 606, 612 (M.D. La. 2006).

“Guesses, even if educated, are insufficient to prove the level of exposure in a toxic tort case.”  Mitchell v. Gencorp Inc., 165 F.3d 778, 781 (10th Cir. 1999)



Plaintiff:		Subjective temporal symptoms consistent with MSDS sufficient.

Exposure data is invalid, inapplicable, non-credible.  Without individual personal monitoring on each specific plaintiff, their exposure level cannot be proven to be non-harmful.  (Note the BOP switch.)

Not missing work, not seeking medical attention (until directed months later by their lawyer to their litigation doctor) is meaningless.

The MSDS (a hazard based document, not a risk based document) trumps everything.

Consistent With = Caused By

Louisiana Supreme Court:

The test for determining the causal relationship between the tortious conduct and subsequent injuries is whether the plaintiff proved through medical testimony that it was more probable than not that subsequent injuries were caused by the accident. Lasha v. Olin Corp., 625 So.2d 1002, 1005 (La.1993).

MSDS + “qualitative” exposure (rather than quantitative exposure) + Contemporaneous/near-contemporaneous symptoms consistent with the MSDS + medical confirmation = specific causation.

 “Substantial evidence” supporting trial court’s causation determination despite the absence of scientific exposure level data.

Arabie v. CITGO Petroleum Corp., 2010-2605 (La. 3/13/12), 89 So. 3d 307, 321  (case originating in the 14th JDC in which damages were stipulated to be < $50K).



The problem:

A meaningful Daubert analysis is essential to determine specific causation, as well as what, if any, “qualitative” evidence should be considered to prove specific causation.

We believe a plaintiff must prove level of the exposure using techniques subject to objective, independent validation in the scientific community. See Moore v. Ashland Chemical, Inc., 151 F.3d 269, 276 (5th Cir.1998) (en banc). At a minimum, the expert testimony should include a description of the method used to arrive at the level of exposure and scientific data supporting the determination. The expert's assurance that the methodology and supporting data is reliable will not suffice. Id. “Scientific knowledge of the harmful level of exposure to a chemical plus knowledge that plaintiff was exposed to such quantities are minimal facts necessary to sustain the plaintiff's burden in a toxic tort case.” Allen, 102 F.3d at 199. Absent supporting scientific data, Mitchell's estimates and Herron's conclusions are little more than guesswork. Guesses, even if educated, are insufficient to prove the level of exposure in a toxic tort case. See Daubert, 509 U.S. at 589, 113 S.Ct. at 2795 (unsupported speculation and subjective belief insufficient to meet Fed.R.Evid. 702's reliability requirement).

Mitchell v. Gencorp Inc., 165 F.3d 778, 781 (10th Cir. 1999)



See Burst v. Shell Oil Co., 104 F. Supp. 3d 773 (E.D. La. 2015) for an excellent example of what a proper Daubert analysis should entail.

But, what if the trial court fails to conduct a proper Daubert analysis?

“The function of the Court of Appeal is to correct errors, not make choices it prefers over the District Court when there are two or more permissible views of the evidence. . . .  Under a proper manifest error review, the analysis by the reviewing court should focus on whether there was clear error for lack of a reasonable basis in the conclusions of the factfinder. Rarely should a District Court's choice of expert(s) be found clearly wrong because it is so difficult to find a reasonable basis does not exist for the expert's opinion relied upon by the District Court. It is destructive to the manifest error analysis for a reviewing court to make its choice of the evidence rather than look for clear error in the reasonable basis found by the trier of fact.”

Hayes Fund for First United Methodist Church of Welsh, LLC v. Kerr-McGee Rocky Mountain, LLC, 2014-2592 (La. 12/8/15)



II.	THERE IS NO SUCH THING AS IRRELEVANT EVIDENCE



19 Well, let me just say this. This matter-- after an

20 eight-day trial on the merits wherein liability was

21 stipulated to by CITGO, the only question was causation

22 and damages with regard to the injuries alleged by the

23 plaintiffs.

Page 1 of oral reasons for decision.

Defendants sometimes stipulate to fault, preferring to challenge only the issues of exposure and damages.

Logical relevant evidence should include exposure circumstances (location, levels, duration), nature and properties of the exposure agent(s), symptoms, treatment,  and damages.

Yet, in bench trials (damages stipulated < $50K) ANYTHING may be allowed into evidence because of presumption that judge will only rely on relevant evidence in reaching the final decision.

· Decades of historical operational and environmental history.

· Any picture ever taken (regardless of location or subject)

· Any epidemiological study 



La. Code Evid. art. 404

B. Other crimes, wrongs, or acts. (1) Except as provided in Article 412, evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show that he acted in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, of the nature of any such evidence it intends to introduce at trial for such purposes, or when it relates to conduct that constitutes an integral part of the act or transaction that is the subject of the present proceeding.



III.	FEAR OF FUTURE INJURY	

Bonnette v. Conoco, 837 So. 2d 1219 (La. 2003) (14th JDC Damages < $50k stipulated).

Property owners sue after buying soil and finding it contained asbestos residue.	

Trial Court	Exposure to asbestos > background levels.  A “slight increased risk of developing asbestos-related disease.

	Reasonable fear plaintiffs are more likely to develop cancer than they were prior to exposure.

*	$10k for “physical injury and increased risk of developing asbestos-related cancer.

*	$12.5k for past, present and future mental anguish.

LA Supreme Court	

	Increased Risk of Cancer

		Adams v. Johns-Manville, 783 F.2d 589 (5 Cir. 1986).

	Possibility of future cancer, w/o evidence sufficient to establish that exposure “probably” caused an increased risk of cancer rendered evidence of increased risk of cancer and mental anguish inadmissible.

		Bourgeois v. A. P. Green Industries, 716 So. 2d 355 (La. 1998).

	Allowed medical monitoring costs as compensable damage item if 1) significant exposure to a proven hazardous substance, 2) resulting in “significant increased risk of contracting serious latent disease.”, 3) disease risk is greater than (i.e. a quantifiable increased risk) a) risk of disease for non-exposed, and b) chance of general public developing disease.

	Agreed with trial court’s assessment of slight exposure (above ambient levels) and slight increased risk of future disease.

	Majority of other jurisdictions don’t recognize cause of action for increased risk 	of future injury when potential future occurrence is speculative or merely 	possible.

	Declined to extend Bourgeois to allow recovery of compensatory damages for 	a “slightly” increased risk of developing cancer.  @ 1231.

		No significant exposure.

		No quantification of the degree of exposure experienced.

	No recovery for increased risk of developing future disease from slight 	exposure resulting in slight increased risk of future disease.

	Mental Anguish

		Anderson v. Welding Test Laboratory, Inc., 304 So. 2d 351 (La. 1974).

		Allowed mental anguish award.  Right hand permanently disabled by 			radiation burns.

		Appellate court had reduced trial court’s $25K general damage award to 			$10K.		

			“We find, for instance, no warrant for the intermediate

court to disregard as noncompensable the fear with which the

plaintiff lives every day that the condition in his hand might

start spreading and he might have to lose his fingers. See Tr.

51. While to a scientist in his ivory tower the possibility of

cancerous growth may be so minimal as to be untroubling, we

are not prepared to hold that the trier of fact erred in finding

compensable this real possibility to this worrying workman,

faced every minute of his life with a disabled and sometimes

painful hand to remind him of his fear.”



	Anderson allowed mental anguish award when accompanied by a 	manifest physical injury (which injury continued being symptomatic and 	causing problems).

	Recognized problems inherent in awarding damages for mental disturbance in 	the absence of manifest physical injury in exposure cases.



	To recover emotional distress damages in the absence of manifest physical 	injury, must prove the claim is not spurious by showing a particular likelihood 	of genuine and serious mental distress arising from special circumstances.

	Expression of generalized fear but did not seek medical treatment for 	their 	alleged physical concerns, apart from pre-trial psychiatric 	evaluation 	requested by plaintiff’s counsel.

	Therefore, insufficient to prove particular likelihood of genuine and serious 	mental distress.  @ 1236.



Arabie v. CITGO Petroleum, 89 So. 3d 307 (La. 2012) (14th JDC Damages < $50k stipulated)

LA Supreme Court	

	Brief discussion of Bonnette.

		De minimis exposure.

		“Bonnette court distinguished its holding from that in Anderson v. 				Welding Testing Laboratory, recognizing that fear of contracting cancer, 			when accompanied by physical injury, is compensable.”

Note:	No attempt to discuss fear of increased risk of cancer vs. mental anguish recovery.

	Bonnette discussed Anderson as part of its mental anguish recovery discussion.  In fact, award at issue in Anderson was a $25k general damage award that the appellate court reduced to $10k.

	If you ignore the fact that Anderson involved ongoing symptomology (hand still swollen, painful, could not be fully closed or extended and gripping ability impaired), then you ignore the essence of Anderson.



Here, each plaintiff testified to a fear of contracting cancer in 

the future as a result of his exposure to the toxic chemicals

contained in the slop oil for a period of weeks. As we said

in Anderson, “While to a scientist in his ivory tower the

possibility of cancerous growth may be so minimal as to be

untroubling, we are not prepared to hold that the trier of fact

erred in finding compensable this real possibility to th[ese]

worrying workmen.” Anderson, 304 So.2d at 353. We find

that the lower courts did *323 not err in awarding plaintiffs

damages for fear of future injury.



	Arabie court ignored the distinctions it recognized in Bonnette (fear of increased cancer risk vs. mental anguish damages) and blended that analysis.

So what happened to no recovery for increased risk of developing future disease for slight exposure resulting in slight increased risk of future disease?

You could argue that the Court allowed recovery for an expressed fear of cancer following symptomology that had resolved years earlier (but nowhere approaching the ongoing physical symptomology in play in Anderson).   However, the issue of physical injury (ongoing or otherwise) was never addressed specifically in the short discussion in Arabie.

So what happens if:

· Slight exposure.  (No quantitative measurement.)

· No medical professional (or anyone else on this earth) has told plaintiff that he has an increased future risk of cancer.

· The plaintiff’s lawyer-directed medical doctor agrees that it is more probable than not that plaintiff will not have any significant future health problems.

· The plaintiff’s lawyer-directed medical doctor agrees that it is more probable than not that the plaintiff will not get cancer as a result of his exposure.

· The plaintiff’s epidemiologist opines that plaintiff’s exposure has increased the plaintiff’s risk of getting cancer in the future, but can’t quantify the degree of that claimed increase risk.



IV.	LOSS OF ENJOYMENT OF LIFE	

[L]oss of enjoyment of life is conceptually distinct from other components of general damages, including pain and suffering. Pain and suffering, both physical and mental, refers to the pain, discomfort, inconvenience, anguish, and emotional trauma that accompanies an injury. Loss of enjoyment of life, in comparison, refers to detrimental alterations of the person's life or lifestyle or the person's inability to participate in the activities or pleasures of life that were formerly enjoyed prior to the injury.... Given the conceptual difference between pain and suffering and loss of enjoyment of life, a separate award for loss of enjoyment of life is warranted and is not duplicative of the award for pain and suffering, if the damages resulting from the loss of enjoyment of life are sufficiently proven.

McGee v. A C and S, Inc., 05–1036, p. 4 (La.7/10/06), 933 So.2d 770, 775.



In cases involving minor injuries, however, the addition of loss-of-enjoyment damages may not square with the nature of the alleged injuries. It is rare, at best, in Louisiana jurisprudence to find loss-of-enjoyment awards in addition to pain and suffering where the claims are for minor discomfort. More commonly, courts award loss-of-enjoyment damages with more serious injuries that have distinguishable pain and suffering and lost enjoyment components. See e.g. Cormier v. Republic Ins. Co., 11-632 (La. App. 3 Cir. 1/18/12); 118 So. 3d 16 (court awarded loss-of-enjoyment damages, in addition to pain and suffering damages, to a plaintiff whose independence and social activities were stunted after a cervical fusion caused her 15% total body impairment); Rivere v. Union Pac. R.R. Co., 93-1132 (La. App. 1 Cir. 10/7/94); 647 So. 2d 1140 (district court did not abuse discretion in awarding loss-of-enjoyment damages, in addition to pain and suffering damages, to a 22-year old plaintiff after he sustained permanent, partial disabilities in a truck-train collision that interrupted his schooling and left him unable to use any arm or hand for three months and who could not feed, bathe or clean himself during that time). 

The question for minor alleged health effects is whether it is logical to award damages for both general pain and suffering and lost enjoyment when the result of the minor health complaint is that it makes life less enjoyable (as opposed to any type of consequential pain and suffering)?  



V.	THE CONTINUED PUSH FOR FORMULA DAMAGES

We are mindful that our supreme court has on occasion disapproved the use of formulas in arriving at damage awards. See McFarland v. Illinois Cent. R.R. Co., 241 La. 15, 127 So.2d 183 (1961). However, the jurisprudence is replete with exceptions to this general rule. This court in Hebert v. Travelers Insurance Co., 245 So.2d 563, 565 (La.App. 3 Cir.), writ denied, **14 258 La. 903, 248 So.2d 332 La.1971), while acknowledging the general rule, used a mathematical formula to arrive at its award for general damages:



Under this method, it is determined what the plaintiff's pain and suffering is worth in monetary terms for a given unit of time and then that figure is multiplied by the number of the said units of time contained in the expected duration of the pain and suffering. Thus a final figure is arrived at which supposedly represents a reasonable picture of what the amount of general damages should be. Although our Supreme Court has generally rejected the use of mathematical formulae in the determination of the amounts of damages, Pennington v. Justiss–Mears Oil Co., 242 La. 1, 134 So.2d 53 [1961]; McFarland v. Illinois Central Railroad Co., 241 La. 15, 127 So.2d 183 [1961], the unit-of-time argument was approved by our brothers of the First Circuit in Little v. Hughes, La.App., 136 So.2d 448 [1961].

Plaintiffs also note this court in Moraus v. Frederick, 05–429 (La.App. 3 Cir. 11/2/05), 916 So.2d 474, found the trial court's use of a per month award for injuries suffered to be appropriate under the law. As plaintiffs also point out, more relevant than the trial court's methodology *252 in arriving at its awards of general damages, is whether the award rendered has a reasonable relationship to the damages proven and was within the trial court's vast discretion. See Kilpatrick v. Alliance Cas. and Reinsurance Co., 95–17 (La.App. 3 Cir. 7/5/95), 663 So.2d 62, writ denied, 95–2018 (La.11/17/95), 664 So.2d 406.



Anthony v. Georgia Gulf Lake Charles, LLC, 2013-236 (La. App. 3 Cir. 5/21/14), 146 So. 3d 235, 251-52 writ denied, 2014-2102 (La. 11/26/14), 153 So. 3d 425 (14th JDC Damages < $50k stipulated).
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Abraham Lincoln


Lessons in Professionalism

By E. Phelps Gay







Lincoln as a Lawyer







Early Life

Raised on a farm in Kentucky

Parents were functionally illiterate

Mostly self-educated

Loved to read

Showed an interest in local court proceedings at early age

Read law books by the banks of the Sangamon River in New Salem, IL







A Youthful Politician

Elected to the state legislature in 1834 at the age of 25

Met John Todd Stuart,

     a lawyer

Lincoln borrowed

     John Stuart’s law books

     and studied them







Admitted to the Illinois State Bar

In 1837, Lincoln moved to Springfield and became a member of the Illinois State Bar

Stuart invited him to become his law partner

Lincoln was entirely self-taught

Minimal requirements for admission









Modest, Humble, Ambitious







Law Practice

Abraham Lincoln practiced law in Springfield, Illinois from 1837 to 1861

He first practiced with fellow Whig politician John Todd Stuart from 1837 to 1841

Then with the scholarly former judge Stephen T. Logan from 1841 to 1844

Then ventured out on his own with William Herndon from 1844 to 1861

Herndon later became Lincoln’s biographer











His Office

An “epic mess”

“Little light, penetrated the filthy windows.”









Lincoln & Herndon Advertisement







A Good Lawyer, but…

Stephen T. Logan, said: “I don’t think he studied very much.  I think he learned his law more in the study of cases.”

Yet Lincoln possessed what one observer called “courtroom finesse to an extraordinary degree.”

Not what today some might call a “Rambo” lawyer…





Riding the Circuit



Some maintain that Lincoln was never happier than when he was riding around the Eighth Judicial Circuit in Central Illinois―on horseback

All this traveling around the circuit for several months each year did no harm to Lincoln’s political career

For about six to eight weeks each fall and each spring, Lincoln would leave home and join with other lawyers to “ride around” the judicial circuit, meeting clients, helping them with their legal problems, and trying cases











On the Road Again

“In this kind of unsteady, nomadic life, Lincoln passed about four months in each year; he had no clerk, no stenographer, no library, no method or system of business, but carried his papers in his hat or coat pocket.”

Eighth Circuit Judge David Davis, Lincoln’s good friend who later ran his presidential campaign, believed one reason why Lincoln liked practicing law on the road so much was because it allowed him to escape the unhappiness of his marriage to Mary Todd Lincoln.

Others believe he was mostly interested in building his expanding political network.

Still others maintain that riding the circuit was simply necessary for a lawyer to make a living.













What Kind Lawyer Was Lincoln?

Lincoln was savvy. 

Quick to concede points which were debatable

His opponent might therefore be lulled into a cozy sense that Lincoln was something of a pushover.

But then, on the crucial points—the points on which the case turned—Lincoln became unbending and tenacious. 





What Kind Lawyer Was Lincoln?

“The first impression he [Lincoln] generally conveyed was that he had stated the case of his adversary better and more forcibly than his opponent could state it himself. He then answered that statement of facts fairly and fully, never passing by or skipping over a bad point.” 







Lincoln’s Wit and Humor

He would often illustrate a point by telling a story. 







In the Hayloft







Honest Abe

In Lincoln’s day there were no Rules of Professional Conduct for lawyers—indeed, there were no codes of ethics at all.

“I do not state a thing, and say I know it, when I do not. I mean to put a case no stronger than the truth will allow.”

A lawyer’s conscience was his guide





Courtroom Manner







High Profile Cases
Duff Armstrong

Sometimes called the Almanac Trial

Duff Armstrong was accused of murdering James Metzger

Portrayed in a 1939 movie, directed by John Ford and starring Henry Fonda, called Young Mr. Lincoln







High Profile Cases McCormick/Manny Reaper

Cyrus McCormick sued a manufacturer named John H. Manny Company for infringing on his patent.

Lincoln was engaged to represent John H. Manny Company









High Profile Cases
McCormick/Manny Reaper

Lincoln traveled to Cincinnati for the trial in 1855

After arriving, the Manny Company’s prominent lawyers bluntly told him he would no longer be involved in the case.

Edwin Stanton called him a “long-armed baboon,” and said “if that giraffe appears in this case I will throw up my brief and leave.”

Later, as President, Lincoln chose Stanton to be Secretary of War



Edwin Stanton





High Profile Cases
Effie Afton

On May 6, 1856, this St. Louis-based steamboat, while attempting to pass under a railroad bridge through a narrow opening fraught with heavy currents, smacked into an abutment. The steamboat caught fire and sank, and it set the bridge on fire as well. 







High Profile Cases
Effie Afton

Lincoln defended the Rock Island Railroad Company.

Lincoln argued that the accident was caused by the negligence of the steamer’s crew—and he was part of the legal team which won the case.

McGinty, in his book, Lincoln’s Greatest Case, vividly describes how this was a significant cultural moment for the country: pitting steamboats versus railroads.

Worked with Norman Judd, who later helped Lincoln win the Republican nomination for President



Norman Judd





High Profile Cases
McLean County Tax Case

Lincoln persuaded the Illinois Supreme Court to uphold the Illinois Central Railroad’s exemption from local taxation.

This was a big success for Lincoln and for the railroad.







High Profile Cases
McLean County Tax Case

The railroad refused to pay Lincoln’s bill of $5,000, so Lincoln then sued for his fee.

He obtained a default judgment for the full amount of $5,000.

Lincoln’s argument that his fee was fair and reasonable isn’t too far off from what we know today as Rule 1.5 of the Model Rules of Professional Conduct.





High Profile Cases
Robert Matson

Sometimes called “the greatest enigma” of Lincoln’s legal career.

Lincoln, who detested slavery, represented a slave-owner who claimed his slave had not become free simply because he had taken her--he claimed temporarily--from Kentucky to Illinois.

Lincoln lost this case.







High Profile Cases
Robert Matson

Why did he take the case?

 The record is clear that Lincoln hated slavery and believed it morally wrong.





Lincoln’s Day-to-Day Practice

It was the practice of a small town, prairie lawyer

Most of these cases were small, and most were settled.









Notes on the Practice of Law

Written in 1850

Lincoln advises lawyers to “discourage litigation” and to “persuade your neighbors to compromise whenever they can.”

“An exorbitant fee should never be claimed.” 

Never take your full fee in advance. 













Notes on the Practice of Law

Lincoln says: “There is a vague popular belief that lawyers are necessarily dishonest.”

“Let no man choosing the law for a moment yield to the popular belief—resolve to be honest at all events; and if in your own judgment you cannot be an honest lawyer, resolve to be honest without being a lawyer. Choose some other occupation, rather than one in the choosing of which you do, in advance, consent to be a knave.”







Lincoln’s Day-to-Day Practice

Debt litigation

Land disputes

Rural disputes over animals

Libel and slander

Personal Injury

Criminal assault

Service-oriented

Lincoln handled some five thousand cases over nearly 25 years of practice.

He also handled 340 cases in the Illinois Supreme Court. 





Talent in the Courtroom

“In his examination of witnesses, he displays a masterly ingenuity . . .”

Cool and calm







What was he like in person?

He had a high-pitched, squeaky voice.

“With a voice by no means pleasant, and, indeed, when excited, in its shrill tones, sometimes almost disagreeable; without any of the personal graces of the orator, without much in the outer man indicating superiority of intellect, …”

He was freakishly tall for the time, 6’4”

According to Walt Whitman, Lincoln had a face “so god-awful ugly it becomes beautiful.” 







Lincoln as a Lawyer 

Final impressions
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Recent Developments in Insurance Coverage & Indemnity Provisions



Jacqueline M. Brettner

Sarah E. Stogner 
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Coverage Limited by Policy & Contract

In Re Deepwater Horizon, 2015 WL 674774 (Tex. Feb. 13, 2015)

Coverage to an additional insured, when acquired by contract, is limited not only by the policy terms but also by the terms of the contract itself

Distinguishing Evanston Ins. Co. v. ATOFINA, 256 S.W.3d 660 (Tex. 2008) (holding insured coverage governed by the policy language alone, not the indemnities assumed in the contract).

Court noted that it has long held that insurance policies can incorporate limitations on coverage encompassed in extrinsic documents by reference to those documents. 

If policy language directs reader to another document, then that document must be read in conjunction with the policy in order to determine existence and scope of additional insured coverage.

Transocean only required to indemnify BP for above-surface pollution; therefore, BP only additional insured for above-surface (not subsurface) pollution.
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What are Actual Damages?

Cameron International Corporation v. Liberty Insurance Underwriters, No. 14-31321, 2015 WL 7421978  (5th Cir. Nov. 19, 2015)

Fifth Circuit certified to the Texas Supreme Court – can policy benefits and related attorney’s fees constitute “damage” under unfair competition/deceptive trade practices statutes?

Analyzing Vail v. Texas Farm Bureau Mutual Insurance Co., 754 S.W.2d 129 (Tex. 1988) - an insured who is wrongfully denied policy benefits may recover under the Insurance Code and need not show any injury independent from the denied policy benefits.

Stakes are particularly high for commercial policyholders who typically cannot prevail on claims for mental anguish or other soft damages that a jury could treble.  

The issue is also under the scrutiny of state lawmakers. During this year’s legislative session, companion bills (SB1628; HB3787) that would have revised the Insurance Code to require an injury other than the loss of policy benefits were proposed, but failed.
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Say What You Mean

RSUI Indemn. Co. v. The Lynd Co., 466 S.W.3d 113 (Tex. Sept. 11, 2015)

Reemphasized well-established rules of insurance policy interpretation that benefit policyholders.

The Supreme Court noted that if only one party presents a reasonable interpretation of a policy, the policy is unambiguous and a reviewing court must adopt that party’s construction. 

However, if both parties present reasonable interpretations of a policy’s language, a reviewing court must conclude that the policy is ambiguous. In that event, the Court must resolve the uncertainty by adopting the construction that most favors the insured—even if the construction proposed by the insurer appears to be more reasonable or a more accurate reflection of the parties’ intent.  

In other words, if the insured presents a reasonable interpretation of a policy, a court must enforce that construction, even if the insurer also presents a reasonable interpretation. 

Ultimately, the Court determined that the Limit of Liability endorsement was ambiguous, because it could reasonably be read to support either party’s proposed interpretation. As a result, the Court had to adopt the interpretation of the policy most favorable to the insured—Lynd’s
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Scheduled Premises Must be Scheduled

Daniels v. SMG Crystal, LLC, 162 So.3d 1248 (La. App. 4th Cir. Mar. 25, 2015)

Issue: Whether language contained in a certificate of liability insurance which mentions an additional designated premises may amend/alter a CGL policy which unambiguously provides for coverage of only two designated premises.

Rule:  An insurance policy should not be interpreted in an unreasonable or strained manner so as to enlarge or restrict its provisions beyond what is reasonably contemplated by its terms.  Unless a policy conflicts with statutory provisions or public policy, it may limit an insurer’s liability and impose and enforce reasonable conditions on the policy obligations the insurer contractually assumes.

Analysis:  The CGL policy contains a designated premises endorsement which expressly limits coverage to two locations.  The accident occurred on a premise not insured under the CGL policy.  The certificate of liability language purporting to include coverage for the additional premise where the accident occurred does not create any rights, but was for the insured’s information only.

Conclusion: The certificate of liability insurance did not amend, extend, or alter CGL policy to provide coverage to production company for attendee’s accident.  Further, because the policy excludes coverage for plaintiff’s claim, the insurer owed no duty to defend in this matter
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An Exclusion by Any Other Name…

Bilyeu v. National Union Fire Ins. Co. of Pittsburgh, P.A., 2015 WL 5714557 (La. App. 2nd Cir. Sept. 30, 2015)

Issue: Whether a policy that excludes coverage for certain dates, actors, or events may be considered ambiguous if the carve-out is not specifically labeled as an “exclusion.”

Rule: Only if an insurance policy cannot be construed simply, based on its language, because of an ambiguity, will the court look to extrinsic evidence to determine parties’ intent.  The fact that an insurance policy provides general coverage, but then subjects it to certain exclusions, does not make the policy ambiguous.

Analysis:  Here, the policies clearly excluded from coverage ERISA violations and prior wrongful acts.

Conclusion: The policies provided no coverage.  Although certain provisions were not labeled explicitly as an “exclusion,” the clear import is an exclusion from coverage.  As such, it does not create ambiguity with the coverage clause and there is no need to resort to extrinsic evidence for further interpretation.
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No Pro Rata Defense Costs 

Arceneaux v. Amstar Corp., 161 So.3d 115 (La. App. 4th Cir. Feb. 25, 2015)

Issue: What is the scope of an insurer’s duty to defend in a long latency disease case where the insurer’s occurrence-based policies were in effect for only a portion of the time span during which the plaintiff’s alleged exposure occurred?  May an insurer’s duty to defend in a long latency disease case be prorated?

Rule: The insurer’s duty to defend is generally broader than its obligation to provide coverage because the duty to defend arises whenever the pleadings disclose even a possibility of liability under the policy.  In a long latency disease case, the occurrence that triggers insurance coverage is the plaintiff’s exposure to harmful conditions within the policy period.

Analysis: The “exposure trigger” rule is applicable here, where plaintiffs allege that continuous exposure to noise during the course of their employment caused hearing loss.  

Conclusion: The “exposure trigger” used to determine what policies provided coverage applied to the insured’s employee’s long latency occupational hearing loss claims.  In a matter of first impression, the court held that an insurer’s duty to defend was not subject to pro rata allocation of defense costs based on periods of coverage, and thus, insurer was obligated to provide insured a complete defense going forward.
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UM Limits

Tuson v. Rodgers, 2015 WL 6675501 (La. 2015)

Issue: Whether an insured’s modifications to a UM form selecting lower limits with a CSL indication in place of “each person” on the UM form was effective.

Rule:  No policy of automobile insurance shall be delivered or issued for delivery in this state without UM coverage in an amount not less than the limits of bodily injury liability provided by the policy.  This mandate can be modified, and UM coverage is not applicable when any insured named in the policy either rejects coverage, selects lower limits, or selects economic only coverage.  Rejection, selection of lower limits, or selection of economic only coverage shall be made only on a form prescribed by the commissioner of insurance.

Analysis: The form provided by the State Commissioner of Insurance at that time did not provide a box for addressing CSL policies.  

Conclusion: The insured’s alteration of the form was not fatal to his attempt to select lower policy limits because the UM form provided by the Commissioner of Insurance at the time did not provide a means to select lower UM limits in a CSL policy.  The insurer should not be penalized for the State’s failure to provide an adequate UM form.  Thus, the insured’s handwritten modifications to the UM form selecting lower limits with an indication of combined single limit in place of “each person” on UM form was effective.
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Defense of Additional Insured

City of Kenner v. Certain Underwriters at Lloyd’s and Krewe of Argus, Inc., 2015 WL 9589810 (La. App. 5th Cir. Dec. 30, 2015)

Issue: Pursuant to a lease agreement, the lessee was required to obtain a CGL policy and name the lessor as an additional insured.  The lessee obtained the policy, which provided for indemnity and defense, and named the lessor as an additional insured.  Does the insurer owes a duty of defense to the additional insured?

Rule: Insurance contracts should be interpreted to effect, not deny coverage.  The extent of coverage is determined from the intent of the parties as reflected by the words of the insurance policy.  When the words of an insurance policy are clear, explicit, and lead to no absurd consequences, courts must enforce the contract as written and make no further interpretation in search of the parties’ intent.

Analysis:  The insurance policy clearly covered the additional insured and set forth the right and duty to defend the primary insured against any.  A reading of the insurance documentation shows that the parties clearly intended to provide the City as an additional insured, with the same protections that were provided to the insured, which included the duty to defend.  The court is constrained to only consider the intent of the parties as specified in the insurance policy.

Conclusion: Because the court finds that the insurance policy clearly provides for the insured’s duty to defend the City, there is no need to seek further interpretation of the parties’ intent on the issue.
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Homeowner’s Intentional Acts Exclusion

Haygood v. Dies, 174 So.3d 1211 (La. App. 2nd Cir. Aug. 12, 2015)

Issue:  Where a dentistry board member is sued for alleged participation in a conspiracy to defame, libel, and slander another dentist, whether the member’s homeowner’s insurer owes a duty to provide coverage and/or a duty to defend. 

Rule: To determine if an insurer owes the insured a duty to defend, the court is confined to the eight corners of the allegation and the insurance policy.  An insurer’s duty to defend is broader than its liability for damages.  An insurer has a duty to defend if there exists a single allegation in the plaintiff’s petition under which coverage is not unambiguously excluded.  While a contract of insurance may extend to cover the insured’s negligent slander, libel, or defamation of character, public policy forbids a person from insuring against his own intentional acts.

Analysis: The allegations in the complaint were not that the member negligently relied on false information regarding the other dentist.  Rather, the allegations are that the member intentionally presented false and exaggerated claims in an effort to defame and slander the other dentist.  The personal injury coverage in the policy recognizes this public policy and provides exclusions that the publication of defamatory material with the insured’s knowledge of its falsity is an excluded intentional tort.

Conclusion: The insurer has no duty to defend the member for the insured’s allegedly intentional acts.
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Assumed Liability Exclusion 

Chalmers, Collins & Alwell, Inc. v. Burnett & Company, Inc., 175 So.3d 1100 (La. App. 3d Cir. Oct. 7, 2015)

Issue: Where a policy contains an exclusion for bodily injury/property damage for which the insured is obligated to pay by reason of the assumption of liability in a contract or agreement, and the insured is sued based upon such contract, does the insurer owe a duty to defend the insured against that claim?

Rule: The obligation of the insurer to defend is insured is broader than its obligation to indemnity its insured against liability.  Whether the insurer owes its insured a defense is usually determined within the allegations of the claimant’s petition.  Unless the petition unambiguously excludes coverage under those allegations, the insured is owed a defense.  Even where the petition discloses many acts or omissions for which there would be no coverage, the duty to defend may nonetheless exist if there is at least a single allegation that would not unambiguously be excluded.  If the policy unambiguously excludes coverage for purposes of the insurer’s duty to defend, the insurer owes no duty to pay sums its insured is legally obligated to pay.

Analysis: Here, the insured’s liability arose from assumption of liability in a contract/agreement with a third party.  The insured’s policy contains a number of exclusions, including one for bodily injury/property damage for which the insured is obligated to pay by reason of the assumption of liability in a contract or agreement.

Conclusion: Because the reconventional demand asserted against the insured asserts facts that constitute liability under a contract, acts of negligence which are excluded under the policy, the insurer owes no duty to defend. 
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Bad Faith Damages

Kelly v. State Farm Fire & Cas. Co., 169 So.3d 328 (La. 2015)

Issue: Can an insurer be found liable for bad faith failure to settle claim when the insurer never received a firm settlement offer?  Can an insurer be found liable for misrepresenting or failing to disclose facts that are not related to the insurance policy’s coverage?

Rule: Third parties have no cause of action under La. R.S. 22:1973, which describes an insurer’s general duties and an exclusive list of actionable breaches of those duties for which third party claimants can recover. The basis for an insured’s cause of action for a breach of the implied covenant of good faith and fair dealing are not limited to the prohibited acts listed in the statute.  The statute imposes on an insurer an affirmative duty – two positive steps to meet the duty are listed.  Particularly, an insurer is required to adjust claims fairly and promptly and to make a reasonable effort to settle claims with the insured or the claimant, or both.  Finally, the statute prohibits misrepresenting pertinent facts or insurance policy provisions relating to any coverages at issue.

Analysis: The relationship between an insurer and a third party claimant is adversarial.  The relationship between an insurer and the insured is fundamentally different because a liability insurer is the representative of the interests of its insured and, when the insurer is handling claims, it must carefully consider not only its own self interest but also its insured’s so as to protect the insured from exposure to excess liability.  Thus, to grant third party claimants a statutorily-recognized cause of action for an insurer’s bad faith, while leaving insured only a jurisprudentially recognized cause of action, would be an absurd and inequitable result. Secondly, a “firm settlement offer” is not listed as a requirement anywhere in the statute.  To impose the requirement of a firm settlement offer would essentially amount to adding words not included in the statute.  Practical considerations also support the conclusion that a firm offer is not required as a condition for finding the insurer has acted in bad faith.  The insured has no control over whether a firm offer will be submitted.  Yet, the insurer has undertaken the obligation to protect the insured, despite the fact that it has no control either.  In every case, the insurer is held to a duty to discharge its policy obligations to its insured in good faith – including the duty to defend the insured against covered claims and to consider the interests of the insured in every settlement.  

Conclusion:  A firm settlement offer is unnecessary for an insured to sustain a cause of action against an insurer for a bad faith failure to settle claim, because the insurer’s duties to the insured can be triggered by information other than the mere fact that a third party has made a settlement offer.  An insurer also may be found liable for misrepresenting or failing to disclose facts that are not related to the insurance policy’s coverage.
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Puff, Puff, Pay

Burley v. New York Life Insurance Co., 2015 WL 7566495 (La. App. 3d Cir. Nov. 25, 2015)

Issue: Whether the beneficiary of a life insurance policy is entitled to proceeds where the insured inaccurately answered one question with regard to prior drug use.

Rule: In any application for life, annuity, or health and accident insurance made in writing by the insured, all statements made shall, in the absence of fraud, be deemed representations and not warranties.  The falsity of any such statement shall not bar the right to recovery under the contract unless either one of the following is true: (1) the false statement was made with actual intent to deceive or (2) the false statement materially affected either the acceptance of the risk or the hazard assumed by the insurer under the policy.  Intent to deceive is determined from circumstances indicating the insured’s knowledge of the falsity of the representations made in the application.  To prove materiality of a false statement, the insurer must show that the statement was of such a nature that, had it been true, the insurer would either not have contracted or would have contracted only at a higher premium rate.

Analysis: The beneficiary proved the existence of the policy and the insured’s death certificate.  The insurer then bears the burden of proof to show that the falsity of the statement was made with actual intent to deceive or was material.  The insurer failed to do so here and thus, failed to show an affirmative defense.

Conclusion: Where the insured establishes a prima facie entitlement to the insurance policy proceeds and the insurer fails to establish an affirmative defense of falsity of the inaccurate response, then the beneficiary is entitled to receive the proceeds.
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Flood in Federal

Rodriguez-Roble v. American National Property and Casualty Co., 176 So.3d 660 (La. App. 5th Cir. Sept. 23, 2015)

Issue: Whether a Louisiana state court lacks subject matter jurisdiction to hear cases arising under the National Flood Insurance Program.

Rule: Under the NFIP, federal courts enjoy exclusive jurisdiction over the denial and adjustment of flood insurance claims.

Analysis: This flood insurance claim has been brought before a Louisiana state court, rather than a federal court.

Conclusion: Louisiana state courts lack subject matter jurisdiction to deny or adjust flood insurance claims arising under the NFIP.
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Insurers Must Support Motion	

Wilson v. Two SD, LLC, 2015 WL 9435867 (La. App. 1st Cir. Dec. 23, 2015)

Issue: Whether summary judgment is appropriate on the basis that a work product exclusion precludes coverage for a contractor’s building of a defective home, where the motion for summary judgment does not address application of the work product exclusions to the claims.

Rule: A motion for summary judgment shall only be granted if the pleadings, depositions, answers to interrogatories, and admissions, together with the affidavits, if any, admitted for the purposes of the motion for summary judgment, show that there is no genuine issue of material face, and that the mover is entitled to judgment as a matter of law.

Analysis: The motion for summary judgment merely references an attached insurance policy and notice of the cancellation and concludes with a prayer.  The motion does not assert that the issues under consideration include whether the work product exclusions apply.

Conclusion: The motion for summary judgment did not address the application of work product exclusions; thus, the trial court erred in granting summary judgment on that basis.
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Insurance Agent’s Duty

Collins v. State Farm Ins. Co., 160 So.3d 987 (La. App. 4th Cir. Feb. 4, 2015)

Issue: Whether an insurance agent has a duty to inform an insured of its decision not to renew an insurance policy.

Rule: An insurance agent owes a reasonable diligence to his customer.  The duty of reasonable diligence is fulfilled when the agent procures the insurance requested.  

Analysis: The insurer mailed a notice to the insured regarding non-renewal.  There was no further duty to inform the insured.

Conclusion: An insurance agent has no duty to inform an insured of the insurer’s decision not to renew an insurance policy.  
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You Must Arbitrate

Courville v. Allied Professionals Insurance Co., 174 So.3d 659 (La. App. 1st Cir. June 5, 2015)

Issue: Whether the Federal Arbitration Act and Liability Risk Retention Act preempt Louisiana’s Direct Action statute and statute prohibiting enforcement of arbitration provisions.

Rule: The FAA specifically allows arbitration clauses in contracts and makes no exception for insurance contracts.  A valid arbitration clause in any contract should be enforceable under the FAA, which would preempt or supersede any Louisiana law to the contrary.  But, there are exceptions under the McCarran-Ferguson Act.  The MFA commits the regulation of insurance to state law by providing that any state law enacted for the purpose of regulating insurance will trump or reverse preempt any contrary federal law that does not relate specifically to insurance.  To overcome any state’s authority to regulate insurance under the MFA, the federal law must contain a clear statement that it is meant to apply to the insurance business.  The MFA will reverse preempt federal law, making it inapplicable to state insurance law when (1) the federal statute is not specifically related to the insurance business, (2) the state statute was enacted to regulate insurance and (3) the application of the federal statute would invalidate, impair, or supersede the state statute.

Analysis: The Direct Action Statute provides a means for injured parties to sue insurers directly.  Louisiana has also enacted a statute that effectively prohibits the enforcement of arbitration provisions in the context of insurance disputes.  It’s clear that the FAA does not regulate the business of insurance.  It is also clear that application of the FAA would act to invalidate or supersede the effects and purpose of the state statutes.  The LDAS regulates the business of insurance.  

Conclusion: The FAA is reverse preempted by the MFA. The LDAS did not apply to insurer. Statute prohibiting arbitration provisions preempted. Arbitration provision valid and plaintiffs’ claims against insurer subject to arbitration.  
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Subrogation Waiver

Beslin v. Anadarko Petroleum Corp., 175 So.3d 1134 (La. App. 3d Cir. Oct. 7, 2015)

Issue: Whether an insurer waives its subrogation claims against other companies when its insured enters into a master service agreement and drilling contract requiring waiver of subrogation.

Rule: When the language of an insurance policy is clear and unambiguous, a reasonable interpretation consistent with the obvious meaning and intent of the policy must be given.

Analysis: The master service agreement between Anadarko and OES required a waiver of subrogation by OES’s worker’s compensation insurer.  In its drilling contract with Grey Wolf, Anadarko assumed all liability for Grey Wolf and agreed to defend and indemnify and hold harmless Grey Wolf with regard to any claims for bodily injury made against Grey Wolf as a result of work it performed under the contract. The waiver endorsement in the insurance policy stated that the insurer would not enforce its right to recover payment from anyone named in the schedule.  The schedule provided included all persons or organizations that are parties to a contract that requires the insured to obtain the endorsement. 

Conclusion: Yes, the contractual relationships between Anadarko and Grey Wolf and Anadarko and OES required OES’s insurer to waive any rights of subrogation against Anadarko and Grey Wolf, as a contractor indemnitee, arising out of claims arising under those contracts.  This is despite the fact that the terms of the master service agreement and drilling contract do not satisfy the requirements of the subrogation waiver endorsement in the insurance policy.
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Promise to Pay

Rain and Hail, LLC v. Davis, 165 So.3d 1204 (La. App. 2nd Cir. May 20, 2015)

Issue: Whether an insurer met its burden of proving the insured’s liability on a promissory note representing unpaid premiums on a multi-peril crop insurance policy, even though the insurer failed to attach a signed promissory note.

Rule:  Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and admissions, together with affidavits, if any, admitted for the purpose of the motion for summary judgment, show that there is no genuine issue as to material fact and that the mover is entitled to judgment as a matter of law.  Once the motion for summary judgment has been properly supported by the moving party, the failure of the non-moving party to produce evidence of a material factual dispute mandates the granting of the motion.

Analysis: The insurer presented the policy that covered the year prior to the policy period at issue and that included a promissory note signed by the insured, a reporting form for the policy stating that the policy was a continuing one, and a promissory on the section of the application and reporting form for the policy year at issue with the phrase “See Attached” in the signature blank.  The “See Attached” page was attached to the insurer’s amended memorandum in support of its motion for summary judgment.

Conclusion: The insurer met its burden of establishing the insured’s liability even though the insurer did not attach to its petition or motion for summary judgment a signed promissory note for the policy period at issue.
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The Check is in the Mail

Edwards v. Louisiana Farm Bureau Mut. Ins. Co., 2015 WL 5522010 (La. App. 1 Cir. Sept. 18, 2015)

Issue: Whether Louisiana’s statutes requiring an insurer to pay any “claim” due to an insured within certain time periods applies to judgments obtained by an insured against its insurer.

Rule: Statutes that are penal in nature must be strictly construed.  La. R.S. 22:1892 requires insurers to pay the amount of any claim due any insured and imposes penalties if the insurer arbitrarily, capriciously, or without probable cause, fails to make such payment within 30 days after receipt of satisfactory proofs of loss of that claim.  Similarly, La. R.S. 22:1973 imposes an obligation of good faith and fair dealing on an insurer, including the affirmative duty to adjust claims fairly and promptly and to make a reasonable effort to settle claims with the insured or claimant, or both.  Penalties may be imposed if an insurer arbitrarily, capriciously, or without probable cause fails to pay the amount of any claim due any person insured by the contract within 60 days after receipt of satisfactory proof of loss.  

Analysis: The insured obtained judgments against its automobile insurer, which the insurer failed to pay within 60 days of the judgment becoming final. None of the statutes define a “claim.”  However, there is Supreme Court precedent holding that a settlement is not an insurance claim arising under a contract of insurance.  The enforcement of a judgment, like the enforcement of a settlement, is not an insurance claim arising under a contract of insurance.

Conclusion: The judgments were not a “claim” within the meaning of statutes imposing penalties for an insurer’s failure to timely pay claims.
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